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FOREWORD 


Among its duties under the rules of the House of Representatives, 
the Committee on Government Operations is required to study ‘‘the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization, and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE OR- 
GANIZATION, PROCEDURE, AND PRACTICE IN 
THE FEDERAL AGENCIES 


PART 7—DEPARTMENT OF LABOR 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Secretary of Labor:) 


NoveMBER 19, 1956. 
Mr. James P. MircHsE.t, 
Secretary, Department of Labor, 
Washington, D. C. 

Dear Mr. Secretary: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative organi- 
zation, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I, rulemaking, December 20, 1956; 
section II, adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 
Wituiam L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE DEPARTMENT OF 
LABOR BY THE EXECUTIVE AND LEGISLATIVE REORGANI- 
ZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


IntTRopucTORY Nore 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term ‘‘agency’’ means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (6) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered; 
and (c) the statutory and agency terms, conditions, and procedures 
for revocation, withdrawal, and termination of such grants. By way 
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of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


I. RuLEMAKING 


1. What legislative or quasi-legislative powers—often referred to as 
rulemaking—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act. Please set forth 
the statutory provisions. 

3. Describe for each of the categories listed in 1 through xIt rule- 
making process followed as to— 

“(a) Manner of collection of data for determination. 

(6) Extent of notice to interested persons. 

(c) Hearing and extent of public participation therein. 

(d) Extent of agency statement of reasons for rules adopted. 


(e) Manner of public or other dissemination or availability of 
rules. 


1. Procedural rules. 
11. Substantive rules. 
111. General statements of policy. 
1v. Interpretative rules. 
v. Statements of the general course and method by which functions are 
channeled and determined. 
Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files. 
vil. Rules relating to public property, including the use and disposi- 
tion of land. 
vit. Rules relating to the making of loans to public or private parties. 
1x. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 
x. Rules or instructions relating to standards for negotiation of and 
the grant of contracts. 
x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
xu. Rules of practice. 
x11. Rules relating to agency management, organization, and per- 
sonnel. 
4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
(6) Hearing. 
(c) Record of the hearing. 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 787 


In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(6) The forms for written submissions. 

(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
existing (a) rules and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc? Explain and specify. 

8. Describe briefly the procedure and subsequent action or pro- 
ceeding thereon whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; or 

(6) Any matter relating to agency management or personnel; or 

(c) Publie property, loans, grants, benefits, or contracts? 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Describe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
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exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 


Il. ADJUDICATION 


1. What judicial or quasi-judicial powers—often referred to as ad- 
judication—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(b) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in every class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(6) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental shaelinie. 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 

(h) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
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(i) Discontinuance or dismissal of proceedings by agency 
action. 

(7) Consent orders. 

(k) Default adjudication. 

1. Proceedings in general between private parties in which the Govern- 
ment is not directly a party. 

11. Proceedings in general in which the tovernment directly rs a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. 

tv. Decisions and/or opinions relating to public property, including 
the use and disposition of land. 

v. Decisions and/or opinions relating to the making of loans to public 
or private parties. 

vi. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educational, 
and other purposes. 

vit. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (2) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 


| 
| 
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What proportion of the adjudications made by your agency 
involve: 

(a) Any military, naval, or foreign-affairs functions of the 
U nited States. 

(b) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(6) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign-affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

12, What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each ‘adjudic ation function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does’ your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 
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16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please se 
forth any agency rule thereon and the number and type o sequels 
for de claratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency? Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

23. If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
_— eedings during 1954, 1955, and the first 9 months of 1956? 

How many hearings were conducted directly by the agency dur- 
ing ‘to: 54, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(b) During the same period, how many trial-examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial-examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to sidliehalneist 
to the trial examiners. 

(6) The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and ‘all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(b) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
ee 

To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


Ill. Separation or FuncrTions 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these | powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) en or formal hearing. 

(6) Appeal of initial or rec ommended decision. 

(c) Final decision by chief executive authority. 

In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 
(c) Preparing cases for prosecution after investigation. 

(d) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

7. In reviewing recommended or initial decisions of hearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(6) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
de Cc ision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 
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To what extent and under what circumstances does. your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law im issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall 
not “be applicable in any manner to the agency or any member or 
members of the body comprising the agency’’? 

11. What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. INsPecTION oF REcoRDS 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

What categories of documents or reports are required to be 
fled with your agency? Cite the provisions of statutes relied upon 
in each case. 

What matters filed by persons are available for public inspection? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

What is the practice or method of making public information 
acral to interested members of the public? 

What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

7. Is the vote taken on actions before your agency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorKLOAD AND STAFFING PATTERNS 


1. Describe the workload and backlog of your agency in the exercise 
of each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference. ) 

List the major steps and state the time required for each step in 
aaaies and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the y vears 1955 and 1956, giving 
reasons therefor as well as the usual time elapse od. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 
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VI. Unirormity or ADMINISTRATIVE PROCEDURE 


1. Have you sought to make your agency’s procedures for rule- 
making and for adjudication uniform with those of other agencies of 
the Government? 

2. If so, describe briefly success attained and problems encountered. 

3. To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Rutes ror ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
ConFuLicr OF INTERESTS 


1. Deseribe your rules for admission to practice before your agency 
and for representation. 

Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
BE ‘rs and emplovees. 

. Have you sought to make your agency’ 3 procedures in these 
matters uniform with those of other agencies of “the ( Government? 


4. If so, describe briefly success attained and problems encountered. 


Vill. Exemptions From THE ADMINISTRATIVE PRocEDURE AcT 


Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act? 

If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference. ) 


IX. Court Decistons ArrectiInc AGENCY FUNCTIONS 


Cite all major court decisions affecting agency procedural functions 
giving: 

1. Reference to particular ageney function affected including refer- 
ence to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 








DEPARTMENT OF LABOR 


Answer of the Department of Labor to questionnaire on administrative 
organization, procedure, and practice submitted by the Executive and 
Legislative Reorganization Subcommittee of the House Government 
Operations Committee 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, March 9, 1957. 
Hon. Wititiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear ConcressMAN Dawson: I am enclosing the Department 
of Labor’s reply to section I, rulemaking, of the questionnaire on 
administrative organization, procedure, and practice, requested for 
the committee’s study and survey. 

Sincerely yours, 
James T. O’ConNELL, 
Acting Secretary of Labor. 


DeEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, May 16, 1957. 
Hon. Wiiiuram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear ConGressMAN Dawson: I am enclosing the Department of 
Labor’s reply to section II, adjudication, of the questionnaire on 
administrative organization, procedure, and practice, requested for 
the committee’s study and survey. 

Sincerely yours 
James T. O’CoNNELL, 
Acting Secretary of Labor. 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, June 12, 1957. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington 25, D. C. 

Dar ConcressMAN Dawson: I am enclosing the Department of 
Labor’s reply to sections III, separation of functions; IV, inspection 
of records; V, workload and staffing patterns; VI, uniformity of 
administrative procedure; VII, rules for admission to practice and for 
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avoidance of conflicts of interests; VIII, exemptions from the Admin- 
istrative Procedure Act; and IX, court decisions affecting agency 
functions, of the questionnaire on administrative organization, 
procedure, and practice, requested for the committee’s study and 
survey. 
Sincerely yours, 
James T. O’ConNELL, 
Acting Secretary of Labor. 


DEPARTMENT OF LABOR 
I. RULEMAKING 
Answer to question 1 


1. Reorganization Plan No. 6 of 1950 (64 Stat. 1263; 5 U. 
133z-15), vests in the Secretary of Labor the functions of all agencies 
and employees of the Department of Labor. See also Reorganization 
Plan No. 19 of 1950 (64 Stat. 1271; 5 U.S. C. 133z-15). The Secre- 
tary has the following rulemaking powers: 


Davis-Bacon and related statutes 


The Secretary is authorized to predetermine pre vailing or minimum- 
wage rates for laborers and mechanics in the performance of con- 
struction contracts which are subject to Cee of the Davis- 
Bacon Act, as amended (46 Stat. 1494; 40 U.S. C. 276 (a)), and the 
labor-standards provisions of the Federal-Aid at Act of 1956, 
(70 Stat. 374; 23 U.S. C. 158); the National Housing Act, as amended 
(48 Stat. 1246; 12 U.S. C. 1703); the Federal Airport Act, as amended 
(60 Stat. 170;49 U.S. C. 1101); the Hospital Survey and Construction 
Act of 1946 (60 Stat. 1040; 42 U.S. C. 291); the Housing Act of 1949, 
as amended (63 Stat. 413; 42 U.S. C. 1401) oa School Survey and 
Construction Act of 1950 (64 Stat. 967; 20 U. S. C. 251); the Defense 
Housing and Community Facilities and Services Act of 1951 (65 
Stat. 293, as amended by 66 Stat. 602; 42 U. S. C. 1591); and de- 
termines prevailing rates of wages fogs disputes arising under section 3, 
Tennessee Valley Authority Act, as amended (48 Stat. 58; 16 U.S.C 
831 (b)) 

The Secretary under the authority of Reorganization Plan No. 
of 1950 (64 Stat. 1267), is authorized to issue regulations prescribing 
appropriate standards, regulations, and procedures to be observed by 
Fede ‘ral agencies for coordination of administration and consistency of 
enforcement of the labor standards Droy isions of the above acts, ¢ xcept 
the Tennessee Valley Authority Act. 

The functions of the Secretary under these acts, including the 
Tennessee Valley Authority Act, and under Reorganization Plan No. 
14 of 1950, and the regulations (15 F. R. 3176), issued pursuant to the 


foregoing the general authority to Mh scribe appropriate 


standaras, re Lie and procedures ior i ederal agencies pursuant 





to Reorganization Plan No, 14 of 1950, and related provisions of the 
ro regoing statutes), are delegated severally to the Assistant Secretary 
for Standards and Statistics and the Solicitor. 

Cbs currence by the Secretary is requi ired in determination of 


prevailing wages by the Secretary of Interior in event of a dispute as to 
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wage rates under section 15, Boulder Canyon Project Adjustment Act 
(54 Stat. 779, as amended; 43 U.S. C. sec. 618n). 


Fair Labor Standards Act 
The Secretary is authorized to issue regulations under sections 3 (m), 


5 (ce), 6 (a) (2), 7 (b) (3), 7 (oe), 7 (d) (3), 7 Cf) (3), 11 (e), 11 (d), 
13 (a) (1), 13 (a) (10), am 14 of the Fair Labee Standards Act of 
1938, as amended (52 Stat. 1060; 29 U. S. C. 201), which respectively 
relate to the determination of reasonable cost of board, lodging, or 
other facilities furnished employees; compensation for services and 
procedures to be followed by industry committees; regulations relating 
to the employment of homeworkers in Puerto Rico or the Virgin 
Islands and the establishment of minimum piece rates for such workers; 
exemptions for industries found by the Secretary to be of a seasonal 
nature; the definition of “area of production” for purposes of exempt- 
ing first processing operations on agricultural and horticultural com- 
modities during seasonal operations; standards for bona fide profit 
sharing, trust, thrift or savings plans and the definition of “talent 
fees’ to be excluded from overtime payment computations; the 
authorization of “basic rates’”’ as a basis for computing overtime com- 
pensation; the making and preservation of records; the regulation, 
restriction, or prohibition of industfial homework; the definition of 
“bona fide executive, administrative, professional, or local retailing 
capac itv or in the capacity of outside salesmen;’’ the definition of 
“area of production” of employees employed in certain agricultural 
or horticultural operations; and the regulation of employment of 
learners, apprentices, messengers, and handicapped workers at sub- 
minimum-wage rates under spec ial certificates. These functions have 
been delegated to the Administrator of the Wage and Hour and 
Public Contracts Divisions. 

The authority of the Secretary to issue regulations under section 
3 (1) relating to child labor are exercised directly by him. 

Minimum-wage rates for industries in Puerto Rico and the Virgin 
Islands are established pursuant to sections 5 and 8 of the Fair Labor 
Standards Act, and for American Samoa pursuant to sections 5, 
6 (a) (3), and 8 of such act. Except for the appointment of industry 
committee members, the functions of the Secretary connected with 
the wage-order program have been delegated to the Administrator of 
the Wage and Hour and Public Contracts Divisions. 

Public Contracts Act 

Under the Walsh-Healey Public Contracts Act, the Secretary has 
three types of rulemaking authority: (1) The determination of pre- 
vailing minimum-wage rates, (2) the making of exceptions from pro- 
visions of the act, and (3) the issuance of rules and regulations. These 
are exercised directly by the Secretary. 

(1) Pursuant to section 1 (b) of the act, the Secretary determines 
“the prevailing minimum wages for persons employed on similar work 
or in the particular or similar industries or groups of industries cur- 
rently operating in the locality in which the materials, supplies, 
articles, or equipment are to be manufactured or furnished under 
said contract.” 

(2) Under section 6 of the act the Secretary is authorized to make 
exceptions from the provisions of the act and to “‘make rules and regu- 
lations allowing reasonable variations, tolerances, and exceptions to 
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and from any or all provisions of this act * * *,’’ subject to the limi- 
tations set forth in that section. 

(3) Under section 4 of the act, the Secretary is given authority ‘“‘to 
make, amend, and rescind such rules and regulations as may be neces- 
sary to carry out the provisions of this act.”’ 

Workmen’s compensation statutes 

Under section 32 of the Federal Employees’ Compensation Act and 
the several extensions of that act (39 Stat. 742; 5 U.S. C. 751-801), 
sections 104 and 106 of the War Hazards Act (56 Stat. 1028;42 U.S.C. 
1701 et seq.) and section 39 of the Longshoremen’s and Harbor Work- 
ers’ eee Act, as amended and extended (33 U.S. C. 901), 
the Secretary has general authority to promulgate 1 ‘egulations for the 
administration of laws providing workmen’s compensation and similar 
benefits for persons in the Federal service and for others who have been 
given similar status and persons employed by certain private em- 
ployers. This authority has been delegated to the Director, Bureau 
of Employees’ Compensation. 

The Secretary promulgates regulations governing appeals and rules 
of procedure before the Employees’ Compensation Appeals Board 
under section 3 of the 1946 Reorganization Plan No. 2, effective July 
16, 1946 (60 Stat. 1096; 11 F. R. 7873). 

Employment security statutes 

The Secretary has authority under section 12 of the Wagner-Peyser 
Act of June 6, 1933 (48 Stat. 113), to make such rules and regulations 
as may be necessary to carry out the provisions of the act, which estab- 
lished a Federal-State system of public employment offices financed 
by Federal grants; under section 1102 of the Social Security Act to 
issue such rules as are necessary for the efficient administration of 
title III (grants to States for administration of unemployment com- 
pensation) and titles IX and XII (loans, advances, and credits for 
States from excess Federal unemployment tax collections of the 
Social Security Act). Section 7805 of the Internal Revenue Code of 
1954 grants similar authority to the Secretary with regard to sections 
3303 and 3304 of the Internal Revenue Code. Similar authority with 
regard to the unemployment compensation for veterans (title IV of 
the Veterans’ Readjustment Act of 1952) and Federal employees 
(title XV of the Social Security Act) is given him in section 406 of the 
Veterans’ Readjustment Act of 1952 and section 1509 of the Social 
Security Act. 

In connection with these functions the Director of the Bureau of 
Employment Security has been delegated the authority to issue fiscal 
standards for handling administration grants; to make policy recom- 
mendations to the States with respect to the unemploy ment insurance 
program; to establish standards of efficiency with respect to the 
operations of State public employment offices; and to issue standards 
for a merit system of personnel administration in the States. 

Under title V of the Agricultural Act of 1949, the Secretary of 
Labor is authorized to recruit Mexican nationals for employment in 
agriculture in the United States pursuant to arrangements between 
the United States and the Republic of Mexico. Under section 503 
of title V, the Secretary must determine certain facts before the 
workers are available, including wages paid domestic workers in 
similar employment. 
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Internal management of the Department of Labor 


In the internal management of the Department of Labor, the Secre- 
tary promulgates rules and procedures under section 3 of Executive 
Order 10590 of January 18, 1955 (20 F. R. 409) Establishing the 
President’s Committee on Government Employment Policy; under 
authority of the act of August 26, 1950 (64 Stat. 476; 5 U.S. C. 22-1 
et seq.), and Executive Order 10450 of April 27, 1953 (18 F. R. 2489), 
relating to the Department’s security program; under authority of 
the act of August 2, 1946, as eeendne: (60 Stat. 806, as amended; 
5 U.S. C. 73b-1, 3), and Executive Orders 9778 and 9805, as amended, 
with respect to travel and transportation expenses of the Depart- 
ment’s employees; under the act of July 15, 1954 (68 Stat. 482; 
5 U. S. C. 46d, e), for collecting erroneous payments made to em- 
ployees; under the act of September 1, 1954 (68 Stat. 1112;5 U.S.C. 
2121 et seq.), and sections 32.101 to 32.403 of the regulations of the 
Civil Service Commission (5 C. F. R., pt. 32) governing the operation 
in the Department of Labor of the incentive awards program; and 
under the authority of the Federal Records Act of 1950 (64 Stat. 583; 
44 U. 8. C. 392 et seq.), and Executive Order 10561, September 13, 
1954 (19 F. R. 5963), regarding the record management program of 
the Department (formulation of further requirements delegated to the 
Administrative Assistant Secretary and the Director of Personnel). 
The authority of the Secretary to issue rules governing the exercise 
of contract or procurement authority, within the limits prescribed by 
law or delegated to him by the General Services Administration, has 
been delegated to the Administrative Assistant Secretary. His author- 
ity to issue rules governing the administrative control of appropriated 
funds (sec. 3679 of the Revised Statutes, as amended) has been dele- 
gated to the Administrative Assistant Secretary. The authority to 
promulgate rules governing employee accountability for nonexpend- 
able property (Federal Property and Administrative Services Act of 
1949) has been delegated to the Administrative Assistant Secretary. 

Under general authority to issue departmental regulations, not 
inconsistent with law (R.S. 161, 5 U.S. C. 22), the Secretary prescribes 
regulations with respect to practice before the Department of former 
emplovees; information filed under sections 9 (f) and (g) and 211 (a) 
of the Labor Management Relations Act of 1947; testimony and re- 
sponse to subpena by employees of the Bureau of Labor Statistics; 
inspection of official records, opinions, and orders; procedure for claims 
under the Federal Tort Claims Act; withdrawal of originals and copies 
from departmental records; authentication of documents; procedures 
for the predetermination of construction wage rates. 


Answer to question 2 


2. See 1. above. 


Answer to question $ 


WwW 


Describe for each of the categories listed in I through XIII rule- 
making process followed as to— 
(2) Manner of collection of data for determination. 
(b) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(7) Extent of agency statement of reasons for rules adopted. 


(e) Manner of public or other dissemination or availability of 
rules. 
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I. Procedural rules 

The procedure involved in establishing procedural rules varies with 
the acts administered by the Department and also whether or not 
these rules are part of a substantive regulation. Many of the regula- 
tions issued under the Fair Labor Standards Act, as amended (29 
U.S. C. 201 et seq.), such as those pertaining to the employment of 
learners (29 C. F. R. 520) , apprentices (29 C. F. R. 521), and handi- 
capped persons (29 C. F. R. 524), contain procedural rules. Generally 
these and Saher tagbitland are formulated by notice of proposed 
rulemaking whereby interested parties are given an opportunity to 
submit briefs. In some instances, hearings are held on the substantive 
phases of the regulations, in which case the parties are free to raise an 
issue on the procedural aspects of the rule. 

Under the Walsh-Healey Public Contracts Act, as amended, 
U.S. C. 35 et seq., the procedural rules are part of the rules of practice 
(see 41 C. F. R. pt. 203, subpart C). These are based on the informed 
judgment and experience of those engaged in the administration of 
the act. 

Some statutes, such as the Federal Employees’ Compensation Act, 
as amended (5 U. S. C. 751 et seq.), and the Longshoremen’s and 
Harbor Worker’s Compensation Act, as amended (33 U. S. C. 901 
et seq.), set forth procedural requirements and the procedural rules 
issued by the agency are merely implementations thereof. (See 20 
C. F. R., pt. 61, subpt. A, subpt. B, subchs. C, D, and E.) Because 
of the nature of these acts, procedural rules are formulated entirely 
within the agency, based upon experience and informed judgment. 

Procedural rules are contained in regulations published in title 29, 
Code of Federal Regulations, part 5, governing labor standards 
applicable to contracts covering federally-financed and assisted 
construction and in title 29, Code of Federal Regulations, part 3, 
establishing antikickback regulations pertaining to construction of 
public buildings or public works financed in whole or in part by 
Federal funds. These rules were formulated after conference with 
the various Government contracting agencies. 

The foregoing are typical examples of the manner in which pro- 
cedural rules, copies of which are available to interested parties upon 
request, are formulated. 

IT. Substantive rules 


Where no statutory hearing is involved, the collection of data for 
determination of substantive rules depends upon the nature of the 
rule and the availability of information. It is generally the policy to 
collect all relevant data that can be obtained quickly or within 
reasonable period for the initial issuance of the rule. This would 
include consultation with interested parties, informal conferences and 
more or less formal public hearings, where appropriate. In addition 
to the usual sources of data, such as library material and research 
services, information is obtained from experts in other Government 
departments. Surveys are frequently made by appropriate bureaus 
in the Department, such as the Office of the Solicitor (see sec. 1.6 of 
pt. 1 of title 29, C. F. R.), the Wage and Hour and Public Contracts 
Divisions and the Bureau of Labor Statistics. 

Public hearings are held in those cases where provided by statute 
or regulation and in other cases where such procedure is likely to be 
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productive of useful data. For example, hearing procedures are 
established in connection with the exemption of industries found to be 
of a seasonal nature under section 7 (b) (3) of the Fair Labor Standards 
Act. Part 526 of the regulations issued under section 7 constitutes an 
example. Hearings are also held in connection with the issuance of 
regulations in situations where it is found the proposed rule is of 
sufficient importance and involves sufficient public interest to warrant 
such procedure. 

Notice of the issuances of regulations is given by publication in the 
Federal Register, and press releases issued when appropriate. If 
specific knowledge is available as to interested persons, copies of this 
notice are sent to them directly. Regulations, parts 531, 548, and 549 
also provide for the posting of notices directed to employees by 
employers. 

A statement of the reasons for the adoption of regulations is generally 
contained in the notice of the regulation published in the Federal 
Register. The extent of the statement depends upon the nature of 
the regulation adopted and the procedure which was followed 
putting it me effect. 

Copies of regulations are printed, or otherwise duplicated, and 
distributed to ees public through regional offices and in the national 
office upon request and in reply to correspondence. Newly issued 
regulations are distributed to trade associations, unions and others 
likely to have an interest. 


ITI. General statements of policy 
IV. Interpretative rules 

The practice with respect to such statements and rules varies 
under the various acts administered by the Department. Where 
interpretative rules or statements of policy are issued, they may be 
based entirely on information and data collected by the agency, and 
its experience and court decisions. At times there might be a con- 
siderable public interest concerning an interpretative position or on 
a policy to be adopted, for example, under the Fair Labor Standards 
Act or the Public Contracts Act. In such an event, the interpretation 
or policy is published as a proposed rule and an opportunity given to 
interested parties, such as trade associations and labor organizations, 
to appear at an informal hearing to present their views. At other 
times there are informal conferences with the interested public. 
These informal hearings or conferences are presided over by an 
agency official, statements are made, views are exchanged and data 
offered where pertinent. 

The interpretative rules applying to the Fair Labor Standards Act 
are published in title 29 Code of Federal Regulations, subchapter 13, 
entitled: “Statements of General Policy or Interpretation Not 
Directly Related to Regulations”, and are obtainable in bulletin 
form by the public. The interpretations under the Walsh-Healey 
Public Contracts Act are collected in pamphlet form and made 
available to the public upon request; some are published in the 
Federal Register. 

Interpretative rulings are not issued with respect to the Federal 
Employees’ Compensation Act or the Longshoremen’s and Harbor 
Workers’ Compensation Act. The Appeals Board decisions under 
the former and the court decisions under the latter constitute the 
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precedents which are followed in addition to the terms of the acts 
themselves (see 20 C. F. R., subch. A, subpt. A, pt. 02). 


V. Statements of the general course and meihod by which functions are 
channeled and determined 


VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files 

In those instances where dissemination of information is restricted 
by law or Executive order, rules implementing these restrictions are 
formulated within the Department and based upon the Department’s 
experience and judgment. Such rules are published in the Federal 
Register (see 29 C. F. R. 2.4 (b), (c), 2.5, 2.6, 2.7, 2.9, 2.10; 20 C. F. R. 
604.16, 602.18, 1.21, 1.22) and copies are distributed or made avail- 
able upon request to interested parties. 


VII. Rules relating to public property, including the use and disposi- 
tion of land 


Not applicable to this Department, except in regard to employee 
accountability for nonexpendable property for which rules are for- 
mulated entirely within the Department and are available to all 
employees concerned. 

VIII. Rules relating to the making of loans to public or private parties 

Rules regarding advances to State agencies under title XII of the 
Social Security Act (the Reed Act) are adopted by the Secretary upon 
recommendation of the Bureau of Employment Security. Frequently, 
a draft of these rules is sent to all State employment security agencies 
for comment prior to adoption. The Federal Advisory Council, 
established by section 11 of the Wagner-Peyser Act and composed of 
representatives of employers, employees, and the general public, is 
frequently consulted on such matters. Publication of these rules is 
made in the Federal Register, the Employment Security Manual, ot 
in one of the series of letters sent to all State agencies. 


IX. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes 
Rules covering grants to States to cover costs of administration of 
the employment services are formulated in the same manner as VIII 
above. 
X. Rules or instructions relating to standards for negotiation of and the 
grant of contracts 
Not applicable, except in regard to agency procurement of supplies 
and services within the limits pr escribed by law and as delegated by 
the General Services Administration, for which rules are formulated 
within the agency and distributed to the employees concerned. 


XI. Practice manuals for field or other agency personnel explaining the 
law administered or the agency’s policies thereon 
Such statements and manuals are formulated within the Depart- 
ment, predicated upon the Department’s experience and judgment. 
To the extent required by section 3 (a) of the Administrative Pro- 
cedure Act, these are published in the Federal Register (Government 
Organization Manual). 
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ALI. Rules of practice 


Rules of practice are formulated within the agency without partici- 
pation of the public. They are based upon the experience and judg- 


ment of those engaged in their application under the various acts to 
which they apply. 


XIII. Rules relating to agency management, organization, and personnel 

Such rules are, in general, promulgated the same as V, VII, and 
X, above. 

With regard to rules and policy statements which would make a 
major change in personnel policy, unions representing Department of 
Labor employees are given advance written notice and an opportunity 
to comment. 


Answer to question 4 


4. Rules are required by statute to be made on the record after 
opportunity for an agency hearing in the following situations: 

(1) Under the Walsh-Healey Public Contracts Act, as amended 
(41 U.S. C. 35 et seq.), Government contracts in excess of $10,000 
for the manufacturing and furnishing of supplies, etc., must include 
a stipulation that the contractor will pay his employees the minimum 
wages as determined by the Secretary of Labor to be the prevailing 
minimum wages for persons employed on similar work or in the par- 
ticular or similar industries or groups of industries currently operating 
in the locality in which the materials, etc., are to be manufactured or 
furnished under the contract. Section 43 (b) of title 41, United States 
Code, requires that the wage determinations be made on the record 
after opportunity for a hearing. 

With respect to wage determinations under the Walsh-Healey Act, 
the notices are published in the Federal Register, the hearings are 
public and held before duly assigned hearing examiners, and the re- 
cords are public. The record is certified to the Secretary by the hear- 
ing examiner after the record closes, and is available for judicial review 
as necessary. 

(2) Under the Fair Labor Standards Act, as amended (29 U.S. C. 
201 et seq.), the Secretary is charged with effectuating the congres- 
sional policy for industries in Puerto Rico, the Virgin Islands, and 
American Samoa engaged in interstate commerce or in the production 
of goods for interstate commerce of reaching the $1 minimum wage 
level prescribed by the act as rapidly as is economically feasible 
without substantially curtailmg employment in the industry and 
without giving such industry a competitive advantage over any 
industry in the United States. The Secretary appoints special 
industry committees to make investigations which, after due notice 
and hearing, file reports with the Secretary as to their findings of fact 
and recommendations. ‘The Secretary publishes these recommenda- 
tions in the Federal Register, and they take effect 15 days after 
publication. The statute does not require a record of the hearing 
but title 29, Code of Federal Regulations, part 511 which govern 
these proceedings require a transcript. 

(3) The American Samoa Labor Standards Amendments of 1956 
authorize the Secretary to issue rules and regulations providing reason- 
able limitations and allowing variations, tolerances, and exemptions 
to and from the provisions of section 7 of the Fair Labor Standards 
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Act with respect to employees for whom a minimum wage rate is in 
effect, if he finds after a hearing that economic conditions warrant 
such action. Title 29, Code of Federal Regulations, part 511 provide 
for publication of notice of such public hearing in the Federal Register 
specifying the procedure to be followed. A record of the hearing 
before a designated official of the Wage-Hour Public Contracts 
Divisions will be required. 


Answer to question b 


5. With regard to hearings conducted under section 8 of the Fair 
Labor Standards Act, title 29, Code of Federal Regulations, part 511 
require the submission by parties or witnesses of prehearing statements 
which must be filed 10 days in advance of the hearings. The material 
to be contained in the prehearing statements is provided for in section 
511.8. Section 511.15 era for the submission of oral statements 
relating to proposed findings of fact and recommendations. At the 
discretion of the committee it may also be in written form. While the 
statute refers to the committee’s decisions as being recommendations, 
the Secretary has no authority to disapprove such recommendation 
but must by law incorporate them into an appropriate wage order. 
There is no administrative review of a committee’s findings. The 
only appeal is under section 10 of the act to the United States Court 
of Appeals for the District of Columbia. 

With regard to wage determination proceedings under the Walsh- 
Healey Public Contracts Act, opportunity is given for written sub- 
mission of views by parties who cannot be present at the hearing with 
a requirement for affidavit for factual material. The hearing examiner 
is authorized to permit time for the filing of briefs and reply briefs 
after the conclusio. of the hearing (regulations 41 C. F. R. 203.18 (d)) 
Interested persons are afforded the opportunity at the public Sete 
to make oral submissions of information or views bearing on the 
issues set forth in the notice of hearing. Separate procedures are 

rovided for he -arings beld before the Se cretary and those held before 
ce aring examiners. In the former case, interested persons appearing 
at the hearing may submit statements in writing “containing proposed 
findings and conclusions, together witb supporting reasons therefor’’ 

(regulations 41 C, F. R. 203.21 (a)). In practice, wage determination 
hearings have always been held before hearing examiners; in such 
cases, the Secretary issues a proposed decision, and w ithin the pre- 
scribed period “any sckaabbed person may file ‘with the | Secretary a 
statement in writing * * * setting forth any exceptions he may have 
to such decision, together with supporting reasons for such exceptions” 
(regulations 41 C. IF. R. 203.21 (c)) 

Wage predeterminations under the Davis-Bacon and _ related 
statutes normally do not involve formal hearing proceedings for pro- 
curement of necessary wage data which is requested from all interested 
parties. However, upon occasion it is necessary to resort to hearings 
in order to gather evidence upon which to base a determination, or to 
consider a protest by an interested party of a wage prede termination 
decision, or to determine proper classification and ‘the applicable wage 
of a class of employees thereunder. In such event, pursuant to 
regulations part 1 (29 C. F. R., subtitle A, pt. 1), notice is given to 
interested parties and prehearing conferences provided when it 
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appears they will expedite the proceedings, and opportunity is afforded 
to submit briefs or oral argument. The regulations also provide for 
the issuance of a proposed decision by the hearing officer and for the 
filing of comments thereon by interested parties, prior to the issuance 
of the decision by the Secretary of Labor. The regulations contain 
no provision for appeals of decisions, since the final decision is that of 
the Secretary of Labor. 


Answer to question 6 


6. (a) Prior to June 20, 1952, there was no requirement for a publio 
hearing in connection w ith w age determination proceedings under the 
Walsh- -Healey Act. However, the Department followed the practice 
of consultation with informal labor- management panels at various 
stages in the proceedings prior to the hearing, and called a public hear- 
ing before a duly assigned hearing examiner, under generally the same 
rules of practice and procedure as are detailed in regulations, title 41, 
Code of Federal Regulations, part 203 (except for initial or recom- 
mended decisions). ‘This was done primarily to obtain the information 
and views of interested parties. 

Prior to June 30, 1952, there was no requirement for public partici- 
pation in other regulations under the Walsh-Healey Act. However, 
notice of proposed rulemaking was given in situations of general i in- 
terest. An illustration is the proposal to recast and amend the 
regulations, for which notice and opportunity to file comments and 
views was given in a document published in the Federal Register. 

It is the practice of the Wage and Hour and Public Contracts Divi- 
sions to provide for public participation in many of the rulemaking 
activities even though not required by the statute to do so. Many of 
the substantive rules do not require public participation or public 
hearing. However, the regulations describing r the procedures to be 
used in reviewing and promulgating the regulations do provide for 
public participation. Each of the substantive regulations, for example, 
cont: sink & paragré aph or section permitting petitions for changes in the 
regulations and providing for an opportunity for interested parties to 
present their views either in writing or at a hearing. ‘This policy was 
adopted shortly after enactment of the Fair Labor Standards Act in 
the belief that public participation in certain types of substantive rule- 
making was essential to good administration. This is particularly 
true in the case of those regulations which are dependent upon eco- 
nomic or fac tual data for their proper operation. 

Attention is also called to sections 1.7 through 1.12 of regulations 
part 1, title 29, Code of Federal Regulations. 

In connection with the employment security program, the State 
employment security agencies are regularly consulted on proposed 
changes in rules or standards. The Federal Advisory Council is con- 
sulted on the general policies involved. Federal agencies are consulted 
on matters relating to title XV of the Social Security Act. 

(b) The Department has provided notice and public participation 
in all situations where required by law. 


SS 
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Answer to question 7 


. Proceedings may be instituted to modify, etc., prevailing mini- 
mum wage determinations and other rules whe n, after examination of 
current conditions, the effectiveness of existing rules, etc., it appears 
that reconsideration is appropriate. For example, the procedures and 
practices relating to prevailing minimum wage determination pro- 
ceedings under ‘the Walsh- Healey Act were formalized after the 
effective date of the present section 10 of the act, which made the 
Administrative Procedure Act applicable. 

The procedures and practices for modifying or amending prevailing 
minimum wage determinations are basically the same as those for 
issuing original determinations, i. e., they are set forth in regulations, 
title 41, Code of Federal Regulations, part 203 and supplemented in 
more detail by the specific notices of hearing. Such supplementary 
details in the specific notices of hearing follow a common pattern, 
referring to the number of copies of written statements required, the 
opportunity to submit views in writing, and the provision for sworn 
statements of fact in written submissions by parties not attending 
the hearing. 

The procedures for modifying or amending exceptions from the 
contract requirements of the act are contained in regulation title 41, 
Code of Federal Regulations, section 201.601, and are the same as 
for the original exceptions. In revoking exceptions, the views of the 
purchasing agencies concerned are obtained in writing and evaluated. 

Substantive and interpretative rules and regulations under the 
Fair Labor Standards Act are modified when required by court 
decisions, or when administrative and enforcement experience indi- 
cates that a modification is necessary or desirable. Procedures for 
such modifications depend upon the nature of the rule modified. In 
the case of substantive rules this is generally done after public hearing 
or publication of a proposed rule in the Federal Register and an 
opportunity for the public to comment in writing. These steps 
may be omitted where the changes made are directly the result of a 
court decision and no alternatives are possible. In the case of in- 
terpretative rules, particularly where the change is the direct result 
of a court decision, modification is effected by publication of the new 
rule in the Federal Register, without opportunity for public partici- 
pation. 

The procedures are fairly uniform with respect to substantive 
rules, but are ad hoc with respect to interpretative rules. In the 
latter case the procedure depends largely upon the nature of the 
change, its importance and the extent of public interest. With 
respect to procedural rules modifications are made where it is believed 
that the revised procedures would be more effective in helping to 
arrive at better substantive rules. For example, a change in pro- 
cedures relating to regulations, title 29, Code of Federal Regulations, 
part 526, dealing with industries of a seasonal nature, was made a few 
vears ago when it appeared desirable to permit an additional appellate 
step; i. e., to allow petitions for reconsideration by the presiding 
officer before petitioning the Administrator of the Wage and Hour 
and Public Contracts Divisions for review. Other minor procedural 
changes were made in these regulations at the same time 

Under the Fair Labor Standards Amendments of 1955, the mini- 
mum rates of wages established in accordance with section 8 of the 
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Fair Labor Standards Act must be reviewed by an industry commit- 
tee at least once each fiscal year. Regulations, title 29, Code of 
Federal Regulations, section 511.19 provide that substantial cause 
must be shown in support of any petition for an amendment of a wage 
order out of this regular course. 

Generally, the procedure for amending, modifying, suspending or 
repealing rules in other departmental areas is the same as for promul- 
gating the rule in the first instance. 


Answer to question 8 


8. (a) All substantive regulations under the Fair Labor Standards 
Act contain a section dealing with the right of any interested person 
to petition for revision. Requests for revision of interpretative rules 
are accomplished more informally; these ordinarily take the form of 
letters or briefs urging changes and are frequently following by in- 
formal conferences with the interested parties. Proceedings looking 
toward the establishment or revision of prevailing minimum wage 
determinations under the Walsh-Healey Act may be instituted either 
on the initiative of the Department or on the petition of interested 
persons. When the Secretary of Labor decides to initiate proceed- 
ings, the procedures and practices outlined in Regulations, title 41, 
Code of Federal Regulations, part 203, are followed. 

(b) It is not possible to state how many petitions related to rule- 
making were received by the Department during the years of 1955-56, 
particularly if ‘‘petition” includes all the informal requests for changes 
in such forms of rulemaking as interpretations. Some statistics on 
formal petitions for changes in substantive regulations under the Fair 
Labor Standards Act are as follows: it is estimated that 22 petitions 
were received during these 2 years which resulted in 6 modifications. 
This compares with 9 such actions initiated by the Department leading 
to 8 modifications in the rules. 


Answer to question 9 


An estimate would be as follows: (a) less than 5 percent; (6) 
less than 5 percent; (c) about 70 percent. See generally above. 


Answer to question 10 


10. (a) Rules issued after an informal hearing may or may not re- 
cite that all the relevant matter presented has been considered. The 
rules are usually accompanied by a statement of the reasons for the 
action, which, without detailed listing or categorization of relevant 
matter presented, draw upon such matter for purposes of explanation. 

(b) In some cases the rules of procedure designate the type of sub- 
mission which will be considered relevant. See Regulations, title 41, 
Code of Federal Regulations, section 201.601 and title 29, Code of 
Federal Regulations, section 511.11. In appropriate cases the notice 
of hearing may indicate the kinds of data which would be pertinent 
to the proceeding. See for example, the notice of hearing (D642) 
relating to the revision of salary requirements under Regulations, 
title 29, Code of Federal Regulations, section 541. 
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Answer to question 11 


Generally speaking, publication 30 days prior to effective date 
is made for all substantive rules in accordance with the provisions 
of section 4 (c) of the Administrative Procedure Act. Good cause 
is found for making the effective date of a rule under the Fair Labor 
Standards Act less than 30 days after publication where the rule 
grants or recognizes exemption or relieves restrictions. The 30-day 
requirement in the seasonal industry regulation title 29 Code of 
Federal Regulations, part 526, was waived in an amendment pertain- 
ing to the seed industry published in the Federal Register on July 7, 
1956, on the basis that the operations affected would commence 
before the publication date. Also good cause is found generally where 
an increase in the statutory minimum wage has required a shorter 
period in order to make the regulations effective the same time as the 
effective date of the increase. 

In issuing interpretative bulletins and amendments thereto under 
the Fair Labor Standards Act and the Walsh-Healey Public Contracts 
Act, no postponement of the effective date is made. These bulletins 
are considered to contain only an explanation of the Administrator’s 
views which are not binding, although they are given weight by the 
courts. 

Under section 8 (b) of the Fair Labor Standards Act, wage orders 
automatically become effective upon expiration of 15 days after 
publication in the Fede ral Register. 

Owing to the clo se relationship between minimum piece rates for 
homeworkers issued under section 6 (a) (2) of the act and the minimum 
wa ge orders for Puerto Rico and the Vue Islands, the notice period 
for decisions on minimum piece rates may be reduced to 15 days in 
order that the 2 orders may take effect simultaneously. 

Apart from one exception, no rules have been issued in the last 2 
vears under the Walsh-Healey Act which have become effective within 
less than 30 days after publication. The exception concerned the 
Civil Reserve Air Fleet program. In that case, the Secretary 
concluded that justice and the public interest warranted the immediate 
effectiveness of the exception. A similar conclusion has been made 
with reference to some of the other very limited number of exceptions 
granted by the Secretary, including the exception from section 1 (a) 
of the Walsh-Healey Public Contracts Act of contracts to Defense 
Production Pools. 

Answer to question 12 


12. No; unless the authority to make exceptions under section 6 of 
the Walsh-Healey Act (see 11 above) is so considered. 


Answer to question 13 


13. The classes of substantive rules and regulations issued during 
1955 and 1956 include the following: wage determinations for (a) Fed- 
eral Government supply contracts under the Walsh-Healey Act, 
(b) federally assisted construction contracts under the Davis-Bacon 
and related acts; regulations and interpretative bulletins under the 
Fair Labor Standards Act; minimum wage rates for industries in 
Puerto Rico, the Virgin Islands, and American Samoa under the Fair 
Labor Standards Act; determinations of the application of exemptions 
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under the Fair Labor Standards Act; regulations for determining 
exceptions to one or more of the provisions of the Walsh-Healey Act; 
amendment of regulations on labor standards provisions applicable to 
contracts covering federally financed and assisted construction; 
amendment of regulations setting forth the procedure for determi- 
nation of wage rates under the Davis-Bacor. and related acts; regu- 
lations under the unemployment insurance and the employment 
security programs. Representative rulings follow: 


AUTHORIZATION OF ESTABLISHED Basic RATES FOR COMPUTING OVERTIME 
Pay 


Pursuant to section 7 (f) (3) of the Fair Labor Standards Act as amended (title 
29, ch. V, Code of Federal Regulations, pt. 548), March 1, 1956 


SUBPART A-——-GENERAL REGULATIONS 


Section 548.1. Scope and effect of regulations 


The regulations in this part set forth the requirements for authorization of 
established basic rates to be used in the computation of overtime pay in accord- 
ance with section 7 (f) (3) of the Fair Labor Standards Act of 1938, as amended. 
Payment of overtime compensation in accordance with other subsections of sec- 
tion 7 of the act is explained in part 778 of this title (Interpretative Bulletin on 
Overtime Compensation). 


Section 648.2. General conditions 


The requirements of section 7 of the act with respect to the payment of over- 
time compensation to an employee for a workweek longer than 40 hours, will be 
met under the provisions of section 7 (f) (3) of the act by payments which satisfy 
all the following standards. 

(a) Overtime compensation computed in accordance with this part and sec- 
tion 7 (f) (3) of the act is paid pursuant to an agreement or understanding arrived 
at between the employer and the employee or as a result of collective bargaining 
before performance of the work; 

(b) A rate is established by such agreement or understanding as the basic rate 
to be used in computing overtime compensation thereunder; 

(c) The established basic rate is a specified rate or a rate which can be derived 
from the application of a specified method of calculation; 

(d) The established basic rate is a bona fide rate and is not less than the mini- 
mum hourly rate required by applicable law; 

(e) The basic rate so established is authorized by section 548.3 of this part or 
is authorized by the Administrator under section 548.4 of this part as being sub- 
stantially equivalent to the average hourly earnings of the employee, exclusive of 
overtime premiums, in the particular work over a representative period of time; 

(f) Overtime hours are compensated at a rate of not less than 1% times such 
established basic rate; 

(g) The hours for which the employee is paid not less than 14% times such estab- 
lished basic rate qualify as overtime hours under section 7 (d) (5), (6), or (7) of the 
act; 

(hk) The number of hours for which the employee is paid not less than 1% times 
such established basic rate equals or exceeds the number of hours worked in excess 
of 40 in the workweek; 

(t) The employee’s average hourly earnings for the workweek exclusive of 
payments described in paragraphs (1) through (7) of section 7 (d) of the act are 
not less than the minimum hourly rate required by this act or other applicable 
law; 

(7) Extra overtime compensation is properly computed and paid on other forms 
of additional pay which have not been considered in arriving at the basic rate but 
which are required to be included in computing the regular rate. 


Section 548.3. Authorized basic rates 


A rate which meets all of the conditions of section 548.2 and which in addition 
satisfies all the conditions set forth in one of the following paragraphs will be 
regarded as being substantially equivalent to the averare hourly earnings of the 
employee, exclusive of overtime premiums, in the particular work over a represent- 
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ative period of time d may be used in computing overtime compensation for 
purposes of section 7 3) of the act, and section 548.2 of this par 

(a) A rate per hour which is obtained by dividing a monthly en this 
salary by the number of reguiar working days in each monthly o ynthiy 
period and then by the number of hours in normal or regular wor v. Such 
a rate may be used to compute overtime compensation for all the overtime hours 
worked by the employee during monthly or semimonthly period for which the 
salary is paid. 

(b) A rate per hour which is obtained by averaging the earnings, exclusive of 
payments described in paragraphs (1) through (7) of section 7 (d) of the act, of 
the employee for all work performed during the workday or any other longer pe- 
riod not exceeding 16 calendar days for which such average is regularly comput 
inder the agreement or understanding. Such a rate may bt \d to comput 
overtime compensation for all the overtime hour rked by the employee duri1 
the particular period for which the earnings average is computed 


(c) A rate per hour which 
payments described in paragraphs (1 
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payments in cash or in kind wh putation of overtit 
under the act, would not increase t! the employee by more 
than 30 cents a week on the ave r 1 excess of 40 hour 
in the period for which such additional payments are 1d 

Section 548.4. Appli ution for authorization of a “basi tte? 

(a) Application may be made by any employer or group of employers, fo 
authorization of a basic rate rates, other than t upproved under etion 
548.3 hereof. Application must be made jointly with any collecti } 
representative of employees covered by the application Applicat nu 
made to the Administrator of the Wage and Hour Di yn, United S Dep 
ment of Labor, Washington, D. C. 

(b) Each applic: tion shall contain the following: 

(1) A statement of the agreement « understanding at d at betwee 
the employer and employee, including the proposed effecti late ic term of 
the agreement or understanding ndas ment of the le overti 
provisions, and 

(2) A description of the basic rate or the method or formula to | ised in 
computing the basic rate for the type of work or position to which i ill be 
applicable, and 

(3) A statem of the l ds OT j ! ) npi ver co ed b Line rree- 
nent, and 

(4) The facts and reasons relied upon to show that the basic rate so estab- 
lished is substantiall quivalent to tl verage hourly earnir of tl 
( nployee, exclusive of « rtime pi! niur in the particular Wor Ove 
epresentative peri 1 of } For such wing, a basi it shall be des | 
“substantially equivalent” to the average hourly « ings of the emplo 
if, during a representativ: period, the ¢ plo e’s total overtin earnings 
calculated at the basic rat ‘cordance with e applicable overtime pro 
visions are subs tially eql ivalent to tl i int of such « igs wie 
computed in accordance with section 7 of the act on the basis of the en 
nlovee’s average hourly rnings for each workwe and 

(5) Such additional information as the Administr 

(c) The Administrator shall require that notice of 
affected employees in suc nner as he deems appropri 
shall notify the applicant writing of his decision as to 

(d) In authorizing a basic rate suant to this part, 
include such conditions as are necessary to insure that thi 
only so long as it is subst lally equival to tl vi 
the employee, exclusive of overtime premiums, in t 
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representative period of time, and such other conditions as are necessary or appro- 
priate to insure compliance with the provisions of the act. 

(e) The Administrator may at any time, upon his own motion or upon written 
request of any interested party setting forth reasonable grounds therefor, and 
after a hearing or other opportunity to interested persons to present their views, 
amend or revoke any authorization granted under this part. 


Section 548.5. Petition for amendment 


Any person wishing a revision of any of the terms of this part may submit in 
writing to the Administrator a petition setting forth the changes desired and the 
reasons for propvsing them. If, after consideration of the petition, the Adminis- 
trator believes that reasonable cause for amendment of this part is set forth, he 
hall either schedule a hearing with due notice to interested parties, or shall make 
other provisions for affording interested parties an opportunity to present their 


views either in support of or in opposition to the proposed changes. 


Part 531-—REGULATIONS DETERMINING THE REASONABLE Cost oF BOARD 
LODGIN( ND OTHER FAcILITIES PURSUANT TO SECTION 3 (m) OF THE FAIR 





Section 531.1. Reasonable cost under section 3 (m) of the act 
Che ! ré ynable cost”? in seetion 3 (m) of the aet is hereby determined 
n ré tl ictual cost to the employer of the board, lodging, or 
er facilities customarily furnished by him to his employees. 
R ynable cost does not include a profit to the employer or to any affiliated 
pr n 
b) TI reas | cost to the employer of furnishing the employee board, 
lodg ( ther facilities (including housing) is hereby determined to be the cost 
of oper tenance uding adequate depreciation plus a reasonable 
lowance (not m« han 5!5 percent) for interest on the depreciated amount of 


pital invested by the employer; provided that if the total so computed is more 

th uir rental value (or t fair price of the commodities or facilities offered 

for sale), the fair rental value r the fair price of the commodities or facilities 

ered for sale) shall be the reasonable cost he cost of operation and mainte- 
, ‘ 











nan vf depr and lepreciated amount of capital invested 
by the employer shall be those arrived at under good accounting practices. 
Che term 1 ar ting practices” shall not include accounting practices 
c} » ber rejected by the Bureau of Internal Revenue for income-tax 
rposes ihe term ‘‘depreciation”’’ shall inelude obsolescence. 
he cos furnishing ‘facilities’? which are primarily for the benefit or 
ivenicnce of the employer will not be recognized as reasonable and may not 
erefore be neluded in eo. Ly iting wages. 
Che following list of facilities found by the Administrator to be primarily for 
bene x convenience of the employer is meant as illustrative rather than 
ve; (1) T of the trade and other materials and services incidental to 
rrving on the emplover’s business: (2) the cost of any construction by and for 
ployer; (3) the cost of uniforms and of their laundering, where the nature 
nti isiness require employee to wear a uniform. 
le j } easor abl cost 
\dn strator or his duly authorized representative may at any time, upon 
f the Administrator, or upon application of an employer, or upon applica- 
on ota empl ( or ou of « mploy« es, Or an avent or fF present itive thereof, 
ld a hearin to de mi t! reasonable cost to an employer of the board, 
lodging, or other facilities customarily furnished to his employees 
\ lover pplication shali state (1) the name and location of his employer, 
yf the board, lodving, ther facilities furnished and whether or 
tl e narily furnished by the employer, (3) the charges or 
ded { ns ! tl f ) the employer, t) the cash wages paid and (5) the 
son iv tl iested 
\ nplovel yplicatior all state (1) the name and location of his place or 


f busine ») a detailed d ption of the board, lodging, or other facilities 

i | nlove d asserted by the employer to constitute 

wages: (3 , itemize statement of the actual cost to the employer of board, 
odging, or other facilities furnished; (4) an itemized statement of the eash wages 


pal ma > res ) \ the hearin Is requested. 
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The hearing will »e held by the Administrator or his duly authorized repre- 
sentative at a place as close to the employer’s place of business as is practicable. 

A notice of the time, place, and scope of the hearing will be published in the 
Federal Register and made public by a general press release at least 5 days before 
the date of such hearing. The determination of the Administrator or his duly 
authorized representative shall likewise be published in the Federal Register and 
made public by a general press release. 

The employer shall notify his employees of the place, time, and purpose of the 
hearing by posting notices thereof, in a form prescribed by the Wage and Hour 
Division, in conspicuous places on his premises. In the event that the determina- 
tion is made by an authorized representative of the Administrator, the employer 
shall in like manner notify his employees of the opportunity for reconsideration 
and review of the determination pursuant to section 531.3. 


Section 531.3. Application for reconsideration and petition for review 

Any person aggrieved by the determination of an authorized representative 
made pursuant to section 531.2: 

(1) May, within 15 days after publication of the determination (a) make applica- 
tion for reconsideration thereof by the authorized representative of the Ad- 
ministrator who made the determination in the first instance if it can be shown 
that there is additional evidence which may materially affect the determination 
and that there were reasonable grounds for failure to adduce such evidence in the 
original proceedings, or (b) file a petition for review of the determination by the 
Administrator or an authorized representative who has taken no part in the 
action which is the subject of review. Such petition must set forth grounds for 
the requested review. The petition will be examined by the Administrator or an 
authorized representative who has taken no part in the determination which is 
sought to be reviewed. 

(2) If an application for reconsideration is denied, any person aggrieved by such 
action may, within 15 days after publication thereof, file a petition for review. 

(3) If an application for reconsideration is granted, all interested parties will be 
afforded an opportunity to present their views either in support of or in opposition 
to the matters prayed for in the application for reconsideration. Upon publica- 
tion of the reconsidered determination, all interested persons may, within 15 
days thereafter, file a petition for review. 

(4) If a petition for review is granted, all interested persons will be afforded an 
opportunity to present their views either in support of or in opposition to the 
matters prayed for in such petition. Action taken upon a petition for review 
shall be final. 


Section 531.4. Petition for amendment of regulations 

Any person wishing a revision of any of the terms of the foregoing regulations 
may submit in writing to the Administrator a petition setting forth the changes 
desired and the reasons for proposing them. Ii, upon inspection of the petition, 
the Administrator believes that reasonable cause for amendment of the regula- 
tions is set forth, the Administrator will either schedule a hearing with due notice 
to interested parties, or will make other provision for affording interested parties 
an opportunity to present their views, cither in support of or in opposition to the 
proposed changes. In determining such future regulations, separate treatment for 
different industries and for different classes of employees may be given considera- 
tion. 


TITLE 29—LABOR 





SuBTITLE A 





OFFICE OF THE SECRETARY OF LABOR 
Part 2—General Regulations of the Department of Labor 


DISCLOSURE OF INFORMATION 


Pursuant to R. S. 161 (5 U.S. C. 22) this part is amended by adding § 2.4 as 
follows: 

§ 2.4 Form to be used in filing reports; information received under sections 9 (f) 
and (g) and 211 (a) of the Labor-Management Relations Act, 1947. (a) The forms 
for filing of organizational and financial reports by labor organizations under 
sections 9 (f) and (g) of the Labor-Management Relations Act of 1947, may be 
obtained from the Department of Labor, Washington, D. C. 
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(b) (1) No officer or employee of the Division of Union Registration of the 
Bureau of Labor Standards, nor any other officer or employee of the United States 
Department of Labor, receiving or handling information received under sections 
9 (f) and (g) of the Labor-Management Relations Act, 1947 (Pub. Law 101, 80th 
Cong.) shall make such information public, nor disclose such information to any 
person outside of the Department of Labor except, upon written request, to the 
following: (1) members of a particular labor organization, or of the national or 
international labor organization of which it is an affiliate or constituent unit, but 
only with respect to the information filed for such organizations; (2) the National 
Labor Relations Board or courts of competent jurisdiction in appropriate proceed- 
ings under the National Labor Relations Act, as amended by the Coben diaanen 
ment Relations Act, 1947; or (3) Members of Congress through the Senate Com- 


mittee on Labor and Public Welfare [or] the House Committee on Education and 
Labor. 


(2) The existing regulations of the Department of Labor governing the avail- 
ability for inspection of official records, and the obtaining of copies of documents 
are applicable to requests made for this information. 

+ * * * + * * 


Signed at Washington, D. C., this 18th day of August 1947. 
lL. B. ScHWELLENBACH, 
Secretary of Labor. 
[12 F. R. 5651, as amended by 13 F. R. 2200, 13 F. R. 8639, and 17 F. R. 11441]. 


Answer to question 14 


14. (a) The standards in the statutes generally are sufficiently clear 
in themselves, or as explained in the legislative history. An exception, 
however, is the delegation of the authority to define the ‘area of 
production” under section 7 (c) and 13 (a) (10) of the Fair Labor 
Standards Act. 

(b) The problem relative to “‘area of production” has been one of 
ascertaining the intent of the Congress in an area where the statutory 
language and the legislative history have been unclear. Moreover, 
the Wage and Hour and Public Contracts Divisions were confronted 
with a situation where many definitions would result in serious 
competitive inequities. 

The Divisions over the past 17 years have promulgated several 
different definitions of the area of production. None of these has been 
considered completely satisfactory and the subject has been not only 
an administrative burden for many years, but has also been the subject 
of considerable litigation. An adverse Surpreme Court decision in 
1944 led to a review of the whole problem and the promulgation of a 
revised regulation dealing with it. This revised regulation was 
sustained by the United States Supreme Court in 1956. 

(c) Several changes have been made in statutory standards. These 
include: 


Employment service 

(1) Title IV of the Servicemen’s Readjustment Act of 1944 detailed 
the employment services to be provided to war-time veterans which 
previously were provided in general terms in section 3 (a) of the 
Wagner-Peyser Act. 

(2) Section 5 of the Wagner-Peyser Act was amended to eliminate 
the requirement that the States match Federal grants, and to add 
the requirement that as a condition to granting funds to a State, the 
Secretary of Labor must find that the State is in compliance with 
section 303 of the Social Security Act, as amended. This change put 
into permanent law the waiver (carried from year to year in appro- 
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priation acts) of the requirement for matching by States of grants 
paid under the Wagner-Peyser Act. 

(3) Title V of the Agricultural Act of 1949, relating to the importa- 
tion of Mexican agricultural workers, was amended to (a) relieve ai 
employer of payment to the United States for return transportation 
of agricultural workers if he can establish that he provided such trans- 
portation to the worker, and (6) provided for consultation with acri- 
cultural employers and workers on the supply of domestic workers 
and wages paid to them and the posting of such information. These 
amendments relieved employers of double liability in certain cases 
and specified methods of protecting employment of domestic farm- 
workers. 


Unemployment insurance 


(1) In section 302 (a) of the Social Security Act, the phrase ‘‘durin 
the fiscal year in which such payment is to be made” was changed to 
read ‘‘in the fiscal year for which such payment is to be made.”” Thi 
change clarified the Secretary’s authority to certify grants for admin- 
istrative expenses incurred but not paid for in the previous fiscal year. 

(2) Section 303 (a) (1) of the Social Security Act was amended to 
clarify the Secretary’s authority with regard to the requirement tha: 
the State law contain a provision for ‘methods relating to the estab- 
lishment and maintenance of personnel standards on a merit basis.”’ 

(3) In section 303 (a) (2) the words “in the State’? were deleted 
from the requirement that unemployment benefits be paid through 
“public employment offices in the State.”” This permits cooperative 
arrangements whereby benefits may be paid by a State through 
employment offices in another State. 

#® (4) Section 303 (a) (4) of the Social Security Act and section 3304 
(a) (3) of the Internal Revenue Code were amended to permit Stati 
employment security agencies to withdraw sums from the unemplo: 
ment funds which had been erroneously paid and refunds which th« 
are required to make under section 3305 (b) of the Internal Revenu 
Code. This change was to make clear that a State may refund 
contributions paid into the State fund by mistake. 

(5) Section 303 (a) (5) of the Social Security Act, and section 3304 
(a) (4) of the Internal Revenue Code of 1954, were amended to permii 
refunds as described under (4) above, and to permit the use of employee 
contributions in the State’s unemployment fund for payment of cash 
benefits for disability. ‘Those sections were also amended to permit 
the use of the money distributed under title LX of the Social Security 
Act for administration of the State’s unemployment compensation 
law and its public employment offices. The latter change was 
necessitated by amendments in 1954 to tithe IX under which excess 
Federal unemployment tax collections credited to State funds are 
permitted to be used by the States for administrative costs. 

(6) Section 303 (a) (8) of the Social Security Act was added to 
require that State laws contain a provision that the grants for ad 
ministration which the Secretary certifies to the Secretary of the 
Treasury under section 302 of the Social Security Act be expended 
solely for the purposes and in the amounts found necessary by the 
Secretary for proper and efficient administration. 

(7) Section 303 (a) (9) of the Social Security Act was added to 
require that the State law contain a provision for the replacement! 
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within a reasonable time of granted funds which have been lost or 
expended for purposes other than or in excess of those found by the 
Secretary of Labor to be necessary for proper administration. The 
purpose of adding paragraphs (8) and (9) to section 303 was to require 
such provisions to be included in State laws so as to minimize the 
possibility of the Secretary having to refuse to certify a State for 
administrative grants because of misapplication or loss of previously 
granted funds. 

(8) Section 303 (b) of the Social Security Act was modified to 
specify that the Secretary of Labor cannot find that a State has not 
complied with the requirements of section 303 (b) (1) [e. g., a denial, 
in a substantial number of cases, of unemployment compensation to 
individuals entitled thereto under such law] until the question of en- 
titlement has been decided by the highest State judicial authority. 
This change was made to limit the authority existing prior to amend- 
ment. Section 303 (b) was also amended prov ide that the claim- 
ant’s cout of litigating his claim, if paid by the State, _ be in- 
cluded as an administrative cost for which granted funds are available. 

(9) Section 303 (c) of the Social See urity Act was cAtoe to deny 
administrative grants to any State employment security agency that 
fails to make its records available to the Railroad Retirement Board or 
that does not cooperate with every United States agency charged with 
administration of any unemployment insurance law. 

(10) Changes for the same or similar purposes as are described 
above in 5, 6, and 9 were made in the Internal Revenue Code of 1954 
in section 3304. Other important changes have been made in sections 

3303 and : 3306. 
Fair Labor Standards Act 


The original provision is giving rulemaking power to the Secretary 
have not been changed, but new provisions giving him additional rule- 
making power have been added to the act. These new provisions 
authorize him to: 

(1) Prescribe the requirements of a “bona fide thrift or savings 
plan’ under section 7 (d) (3) (b) of the act. 

(2) Define and delimit the term “talent fees’? as used in section 
7 (d) (3) (ec) of the act. 

(3) Prescribe the requirements for authorization of established 
“basic rates” to be used in computing overtime in accordance with 

ection 7 (f) (3) of the act. 

(4) Issue regulations and orders regulating, restricting or prohibiting 
industrial homework where necessary or appropriate to safeguard the 
minimum wage rate prescribed in the act. Prior to October 24, 1945, 
when the statutory rate became 40 cents an hour under the terms 
of the act itself, the Administrator had power to issue wage orders to 
establish minimum rates for particular industries. In construing the 
Administrator’s wage order power, the courts held that it included the 
power to restrict the use of homeworkers as a necessary means of safe- 
gvuarding the minimum rates established by wage order. (See Gemsco 

Walling, 324 U.S. 244.) There was some doubt, however, whether 
the homeworker part of the wage orders could be enforced when the 

aiutory rate became 40 cents an hour by operation of law. Congress 
removed this doubt by providing that “all existing regulations or 
orders of the Administrator relating to industrial homework are hereby 
continued in full force and effect” (see. 11 (d)) 
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(5) Issue rules and regulations to provide limitations and excep- 
tions after hearing from the provisions of section 7 of the act as to 
employees in American Samoa covered by a minimum wage order. 

(d) See 1 above for discretionary rulemaking powers. 

(e) and (f) From time to time the Department has pointed out 
to Congress and its committees in considering revisions of the Fair 
Labor Standards Act, that the area of production exemption in section 
13 (a) (10) of the act should be amended or eliminated. Specifically, 
the annual reports, required by section 4 (d) of the act, in the years 
1948, 1950, and 1951, have recommended a legislative review of the 
area of produc tion problem. However, no legislation resulted from 
these recommendations, and as pointed out in (6) above, the United 
States Supreme Court has sustained the present regulations under 
the exemption. 

Il. ApsuDICcATION 


Answer to question 1 


1. (a) Powers vested in the Department, which possibly may be 
ouibanred within the scope of the questionnaire, are described below 
under the heading of each specific statute or under a specified group 
of statutes, where appropriate. 

(6) and (c) Under Reorganization Plan No. 6 of 1950 (64 Stat. 
1623;5 U.S. C. 133215) the Secretary of Labor is generally authorized 
to exercise such powers. Any exception to such general rule is noted 
with respect to the particular statute. Where the Secretary of Labor 
has delegated any of the authorities noted below, particulars are 
provided. Otherwise, the authority has not been delegated and is in 
the Secretary of Labor. 


(1) Fair Labor Standards Act 


(a) Determinations are authorized under the following sections of 

= Fs air Labor Standards Act of 1938, as amended (52 Stat. 1060; 29 
S. C. 201): Section 3 (1), relating to the employment of child labor, 

sia 3 (m) as implemented by regulations, part 531 (29 C. F. R. 
531), relating to reasonable cost of board, lodging, or other facilities 
furnished employees; 7 (b) (3) relating to the determination whether 
specific industries are of a seasonal nature and thus within a statutory 
exemption; and section 14, relating to issuance of special certificates 
which allow payment of subminimum wage rates to learners, appren- 
tices, messengers, students and handicapped workers. 

(b) See introductory note. 

(c) Delegated to the Administrator of the Wage and Hour and 
Public Contracts Divisions, except with respect to child-labor func- 
tions under section 3 (I). 


(2) Labor standards in Federal or federally assisted construction programs 
and Federal supply contracts 


Public construction..—(a) Pursuant to Reorganization Plan No. 14 
of 1950 (64 Stat. 1623; 5 U.S. C. 133215), determinations are made of 
ineligibility to receive public construction contracts after certain viola- 
tions of the following statutes: Copeland (Anti-Kickback) Act, as 
a. 48 moe 948, 62 Stat. 740, 63 Stat. 108; 18 U.S. C. 874; 40 
U.S. C. 276 b. ¢.); Eight-Hour Laws, as amended (27 Stat. 340, as 
amended 378 ei 276, 37 Stat. 137, as amended 54 Stat. 884; 39 Stat. 
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1192; 40 U. S. C. 321-326); National Housing Act, as amended (53 
Stat. 804; 12 U.S. C. 1703); Hospital Survey and Construction Act of 
1946, (60 Stat. 1040; 42 U.S. C. 291); Federal Airport Act, as amended 
(60 Stat. 1040; 49 U.S. C. 1101); Housing Act of 1949, as amended (63 
Stat. 413; 42 U.S. C. ev i Se ae Survey and Construction Act of 
1950 (64 Stat. 967; 20 U. S.C. 2 ); and Defense Housing and Com- 
munity Facilities and Services G t "ot 1951 (65 Stat. 293, as amended by 
66 Stat. 602; 42 U.S. C. 1591). Recommendations are made to the 
Comptroller General of the United States concerning proposed deter- 
minations of ineligibility to receive Government construction contracts 
as a result of certain violations of the Davis-Bacon Act, as amended (46 
Stat. 1494, 49 Stat. 1011, 54 Stat. 399, 55 Stat. 53; 40 U.S. C. 276a et 

seq., 276a—-2 (a)), and as extended to the Federal-Aid Highway Act of 
1956 (70 Stat. 374). 

(6) See introductory note. 

(c) Delegated to the Solicitor. 

Public contracts.—(a) The Walsh-Healey Public Contracts Act, 
as amended (49 Stat. 2036; 41 U.S. C. 35), under section 5, provides 
authority in violation « ases “to make such decisions, based upon 
findings of fact, as are deemed to be necessary to enforce the pro- 
visions of’’ the act. In addition, pursuant to section 1 (a) and article 
101 of the regulations, determinations are made whether persons are 
qualified to bid upon contracts within coverage of the act. 

(6) See introductory note. 

(ec) Delegated to hearing exan uiners and Administrator of Wage 
and Hour and Public Contracts Divisions, except as to the function of 
the Secretary with respect to recommending ineligible list inclusions 
pursuant to section 3. 

(3) Workmen’s compensation 


1. Federal employees.— a) Authority to make findings of fact and 
an “award for or against payment of the compensation provided for” 
in the Federal Employees’ Compensation Act, as amended, and the 
several extensions of that act (89 Stat. 742; 5 U.S. C. 751, et seq.). 
In addition, a Employees’ Compensation Appeals Board, established 
pursuant to Reorganization Plan No. 22 of 1946. (60 Stat. 1096; 
5 U.S. C. 13x) has “authority to hear and, subject to applicable 
law, make final decisions on appeals taken from determinations and 
awards with respect to claims of employees of the Federal Govern- 
ment or of the District of Columbia.” 

(b) See introductory note. 

(c) Delegated to the Director of the Bureau of Employees’ Com- 
pensation and the E mployees’ Compensation Appeals Board. 

2. Longshoremen’s and Harbor Workers’ Compensation <Act.— 
(a) Authority is given to “hear and determine all questions” in respect 
to claims filed under the Longshoremen’s and Harbor Workers’ 
Compensation Act, as amended and extended (33 U.S. C. 901, et seq., 
919). 

(b) Deputy Commissioners, Bureau of Employees’ Compensation. 
(4) Employment security 

1. Unemployment Insurance and Employment Service —(a) Findings 
are made under section 303 of the Social Security Act, as amended 
(49 Stat. 626; 42 U.S. C. 503), and the Wagner-Peyser Act, as amended 
(48 Stat. 114, 115; 29 U.S. C. 49d, 49g) ) where an issue has been raised 
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as to the certifiability of a State for grants of Federal funds. Findings 
are made under sections 3303 and 3304 of the Internal Revenue Code 
of 1954 (68A Stat. 440, 443, amended by 68 Stat. 1130; 26 U.S. C. 
3303, 3304) where an issue has been raised as to the certifiability of a 
State for normal or additional tax credit. (See 20 C. F. R., 1956 
Supp. 601.5 (d) and 602.23). 

(6) See introductory note. 

2. Mexican labor program.—(a) Joint determinations are made of 
violations of the migrant labor agreement of 1951 (between the United 
States and the Government of Mexico) or the standard work contract 
thereunder, on the part of the United States employers of Mexican 
workers or on the part of such workers. Such migrant labor agree- 
ment was executed pursuant to title V of the Agricultural Act of 1949 
(63 Stat. 1051, as amended by 65 Stat. 119, 67 Stat. 500 and 69 Stat. 
615; 7 U.S. C. 1461, et seq.). Initial joint determinations of viola- 
tions are made by a field representative of the Secretary of Labor and 
the Mexican consul. In the event such representatives are unable to 
agree, or in the event of an appeal by the employer or a worker from 
such initial joint determination, a final joint determination is made by 
the Secretary of Labor or his designee and a representative of the 
Mexican Government in Washington, D. C. 

(b) See introductory note. 

(c) Authority to participate in making initial joint determinations is 
delegated to the Director, Bureau of Employment Security and redele- 
gated to field representatives, Bureau of Employment Security. 
Authority to participate in the making of final joint determinations is 
delegated to Office of Solicitor of Labor. 


(5) Miscellaneous 


1. (a) Issuance of certificates of merit requested by national organi- 
zations of railway employees to enable them to present claims concern- 
ing their right to participate in selection of labor members of the Na- 
tional Railroad Adjustment Board under section 3 (f) of the Railway 
Labor Act, as amended (44 Stat. 578; 48 Stat. 1189, 45 U.S. C. 
153 (f)). 


(6) See introductory note. 


Answer to question 2 


2. Please see answer to question 1, above. 


Answer to question 3 


3. (J) Proceedings in general between private parties in which the 
Government is not directly a party arise under the Longshoremen’s 
and Harbor Workers’ Compensation Act (and extensions of it). 

(a) Within 10 days after the filing of a claim for compensation for 
injury or death, written notice of the claim is served, personally or by 
registered mail, upon the employer or insurance carrier. The notice 
states that the claim has been filed and calls upon the employer or 
carrier to provide for the payment of compensation. If the employer 
or carrier controverts the claim, notice to that effect is given and an 
informal hearing is provided after due notice. 
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(b) There are no formal rules regarding intervention and as a 
matter of practice the interested parties are usually only the claimant 
and the employer or the insurance carrier. 

(c) The filing of a claim for compensation referred to in (a) above, 
serves as a “pleading.” The claims are filed on a form for the purpose, 
a sample of which is provided by the Department of Labor. 

(7) An answer is made only in the event that a claim is contro- 
verted, described in (a) above, and is made on a form for the purpose, 
a sample of which is provided by the Department of Labor. 

(e) (f) There are no formal rules or practices for amendments or 
motions, since the hearings are conducted relatively informally. 

(q) Prehearing conferences are held whenever practicable to (1) 
amicably dispose of controversies if possible; (2) narrow issues; and 
(3) simplify methods of proof in the event of subsequent hearing. 

(k) A claimant may voluntarily withdraw his claim provided that 
the Deputy Commissioner finds that the withdrawal is for a proper 
purpose and in the claimant’s best interest. 

(1) There is no discontinuance or dismissal of proceedings by agency 
action. 

(7) Settlements may be agreed upon in cases under section 8 (i) 
of the act provided that the Deputy Commissioner finds the settlement 
in the best interest of the claimant. 

(k) There are no default adjudications. 

(JT) Proceedings in general in which the Government directly is a 
party to the proceeding consist of administrative proceedings brought 
pursuant to section 5 of the Walsh-Healey Public Contracts Act. The 
Secretary of Labor, or his designated representative, initiates such 
proceedings in order that it may be determined whether violations of 
the act have occurred and the extent of liquidated damages which 
may be involved. The proceedings are required by statute to be 
conducted in accordance with the Administrative Procedure Act. 
Departmental regulations provide in detail the procedures to be fol- 
lowed with respect to all of the matters listed in (a) through (k) of the 
questionnaire, unless otherwise indicated below. Briefly, they are 
as follows: (a) The formal complaint is duly served upon parties in 
interest, with notice of a hearing scheduled within a reasonable time 
thereafter, but no sooner than 30 days. (6) The chief hearing ex- 
aminer, or hearing examiner as appropriate, has authority to grant 
leave of intervention to any interested persons or organizations to 
such extent and upon such terms as he deems just. (c) As stated 
under (a), formal complaints are issued by the Secretary, or his repre- 
sentative, on his own motion or after a report of alleged violation from 
any interested person or organization. (d) Answers may be filed by 
the person charged with violation of the act within 20 days of issuance 
of the complaint. The answer must specifically admit or deny each 
of the charges. (¢) Amendments to and supplemental pleadings are 
permitted during the proceedings as seems desirable in the interests 
of justice. (f) Motions submitted in writing are made part of the 
record, and oral motions at the hearing are included in the steno- 
graphic report of the hearing. (g) Prior to the hearing the hearing 
examiner may, on motion of the parties or his own motion, whenever 
it appears that the public interest will be served, direct the parties to 
appear before him for a conference at a designated time and place for 
purposes of pretrial conference. (Ah) There are no provisions for 
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voluntary withdrawal or dismissal of proceedings by request of private 
parties. (7) Complaints may be dismissed on motion upon a showing 
of payment of the liquidate d damages claimed due and correction of 
other conditions on cn charges were based. (7) Consent orders 
are not issued. (£) There are no default adjudications, i. e., even 
should there be no ¢ Bd arances made by the parties charged, it would 
be required that preemie of the violations be presented. 

(II) through (V) Not applicable to action of the Department. 

(VI) Decisions. and or opinions relating to the making of grants of 
public funds to private and public parties ‘for rehi rbilitati: yn, education 
and other purposes ome of adjudications under the Social Security 
Act, the Federal Unemployment Tax Act, and regulations issued 
Senet to the Wagner-Peyser Act, as required by the statutes 
involved. Hearings are required only in those instances where the 
Secretary has reason to believe certification should not be made, and 
hence are quite infrequent. Procedural practices in relation to items 
(a) through (k) of the questionnaire are fully described in title 20 
Code of Federal Regulations, part 601. 

(VII) Not applicabie to actions of the Department. 


; Sn / 
An wer to Guestion 4 


4. (a), (6), and (c) are required by sections 12, 19, and 23 of the 
Longshoremen’s and H: arbor Workers’ C ompe! sation Act; by sections 
5 and 10 (a) of the Walsh-Healey Public Contracts Act. See answer 


to question 3 as to types of notice and hearing. Stenographic reports 
of testimony are taken in both instances. 


Answer to question 6 


Opportunity for written submission of views is extended in all 
adjudications made by this Department. No specific form therefor is 
prescribed. Proceedings are consolidated whenever practical. Ap- 
peals from initial or recommended decisions may be taken in appro- 
priate circumstances. For example, regarding de terminations mi: ide 
pursuant to sections 3 (1), 3 (m), 7 (b) (3) and 14 of the Fair Labor 
Standards Act, see, respectively, title 29, Code of Federal Regulations, 
1955 supplement, part 526; title 29, Code of Federal Reculations, 
1955 supplement, parts 520, 521, 522, 523, 924, 525, and 527. With 
respect to workmen’s compe nsation see ‘title 20, Code of Federal 
Regulations, part 01, subpart A, subpart B, subchapt: rs B, C, D, 
and EF, and title 20, Code of Federal Regulations, part 502. 

With reference to determinations and recommendations made under 
“Public Construction” (answer No. 1), although not required by 
statute, the following procedures and practices are uniformly followed. 
If investigations by the contracting agency or the Department of 
Labor disclose willful and aggravated violations of the 8 labor stand- 
ards statutes first enumerated in answer No. 1 or if such investigations 
disclose that the contractor has disregarded his obligations to his 
employees within the meaning of section 3 (a) of the Davis-Bacon 
Act, as amended and extended, a charging letter is mailed to the con- 
tractor by registered mail. Such letter details the specific violations 
which have been found. The contractor is granted 20 days from 
receipt of the letter to submit a reply to the c harge sin writing. Reason- 
able extensions are granted upon request. The contractor is also 
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given an opportunity to have a conference in the Washington office 
or the closest of the 10 regional offices of the Department of Labor 
where arguments may be made and additional evidence furnished by 
the contractor. If the conclusion is reached that the contractor 
should be declared ineligible notwithstanding his written reply to the 
charges and his representations at the conference, the complete file of 
the case is transmitted to the Comptroller General. As to the first 8 
statutes listed in answer No. 1, the file contains the evidence relating 
to the findings of the contracting agency and the Department of Labor 
of the ineligibility of the contractor. As to the Davis-Bacon Act, as 
amended and extended, the file contains the recommendations of the 
contracting agency and the Department of Labor and the evidence 
relating thereto. The decision to declare the contractor ineligible 
because of violations of the Davis-Bacon Act is made by the Comp- 
troller General on the basis of the evidence in the file. 


Answer to question 6 


6. (a) In some instances the Department of Labor finds that it is 
in the interest of justice and to the advantage of all concerned to afford 
full adjudication though not required by statute to do so. For ex- 
ample, in regard to decisions rendered pertaining to the rights of or- 
canizations of railway employees under section 3 (f) of the Railway 
Labor Act, the statute provides only for an investigation by the Secre- 
tary of L abor. Het arings have been held, nevertheless, with parties 
in interest afforded full opportunity to present facts. See also title 
29, Code of Federal Regulations, part V, section 5.10 (b). 

(6) The Department has provided notice and public participation 

1 all instances where required by law. 


Answer to question 7 


7. Under the Longshoremen’s and Harbor Workers’ Compensation 
Act and other statutes where adjudications are continually being made, 
uniform procedures are established by regulation for review and modi- 
fication of decisions. For instance, under the Longshoremen’s Act, 
application may be made by either party for the modification of an 
award. The application must state the grounds relied on and the 
application of these grounds to the case in point. Medical reports, 
affidavits, or other appropriate evidence accompany the application. 
The procedure then followed is the same as prescribed in respect to 
original claims. The Secretary’s decisions under the Railway Labor 
Act would probably be handled on an ad hoe basis should occasion 
arise. A showing of changes in the circumstances on which the orig- 
inal decision was based would be sufficient ground for reconsidering 
the original decision. 

Gene rally speaking, the procedures for modification, amendment, 
suspension, or repeal of decisions are the same procedures as are used 
in reaching the result in the first instance. 


Answer to question 8 


8. See citation provided in answer to question 4. 
Petition for an adjudication is made by the interested party, usually 
in writing, to the appropriate authority in the Department. Generally 
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speaking, procedures after petition for an adjudication are the same 
as those instances where the proceeding is initiated by the Department. 

In the vast majority of instances, proceedings are initiated on the 
basis of applications filed by interested persons rather than by the 
Department. For example, all actions of the Bureau of Employees’ 
Compensation are taken pursuant to reports received of employ ee 
injuries or deaths. Bureau action was taken in regard to 89,: 321 
reports in fiscal year 1955, 92,798 in 1956 under the F ederal E mploye es’ 
Compensation Act alone. In addition there were about 60,000 
notices filed under the Longshoremen’s Act each year and approxi- 
mately 26,000 under the District of Columbia Compensation Act. 
The Employees’ Compensation Appeals Board docketed 531 cases in 
fiscal year 1955 and 434 in 1957. 

Issuance of certificates pursuant to section 14 of the Fair Labor 
Standards Act similarly are based upon application made by interested 
parties. In fiscal year 1955, a total of 3,920 certificates were issued; 
in 1956 the number was 10,056. Under section 7 (b) (3) of the Fair 
Labor Standards Act, 16 petitions were filed, no actions initiated by 
the agency, and 3 decisions rendered; under section 3 (1), there were 
no petitions and 3 decisions; under 3 (m), no petitions, no adjudications. 

Under the Walsh-Healey Public Contracts Act, there were 20 
administrative hearings in fiscal year 1955, 29 in fiscal 1956. Of 
these, approximately nine were instituted at the request of interested 
persons rather than by initiation by the Department. 


Answer to question 9 
9. (a) None. 
(b) None. 
(c) Less than 1 percent. 


Answer to question 10 


10. (a) Adjudications issued after an informal hearing may or may 
not recite that all the relevant matter presented has been considered. 
The adjudications are usually accompanied by a statement of the 
reasons for the action, which, without detailed listing or categori- 
zation of relevant matter presented, draw upon such matter for pur- 
poses of explanation. 

(6) In some instances the rules of procedure designate the type of 
submission which will be considered relevant. In other instances the 
kinds of data which would be pertinent to the proceeding may be 
indicated in the notice of hearing. 


Answer to question 11 

11. (a) None. 

(6) Under the Walsh-Healey Public Contracts Act and the Long- 
shoremen’s and Harbor Workers’ C ompensation Act, determinations 
are appealable to the courts on questions of law only. The procedures 
are those delineated in the answer to question 3, above, under the 
appropriate headings. 


(c) None. 
ta) None. 
) None. 


f) Procedures for adjudications in matters arising under the Social 
Phiri and Federal Unemployment Tax Acts are described in the 
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answer to question 3, above. Functions under the various public- 
construction statutes, described in answer 1—B—1 above, are performed 
after investigations to obtain all facts and informal conferences are 
held at which the views of all interested parties may be presented. 
(g) See answer to question 1 under (5) Miscellaneous and answer to 
question 6 (a). 
Answer to question 12 


12. Less than 1 percent. 


Answer to question 18 


13. See answer to question 3 regarding types of determinations 
made after opportunity for agency hearings as required by statute. 
They represent, numerically, less than 5 percent of total. 


Answer to question 14 


14. (a) The standards in the statutes generally are sufficiently cleai 
in themselves, or as explained in their legislative histories. 

(b) See answer to (a) above. Generally speaking, most of the ad- 
judications of this Department primarily are concerned with factual 
disputes rather than the meaning of the specific statutory language. 

(c) Most of the statutes under which adjudications are made by the 
Department of Labor have been substantially amended from time to 
time. However, the vast majority of these amendments were directed 
toward substantive provisions (see discussion under (e) and (f) below), 
rather than toward clarification of standards. The Department has 
experienced no great difficulty in ascertaining the standards to be 
applied in the exercise of its adjudicatory functions. 

(d) See answer to question 1. 

(e) and (f) The Department of Labor presents its legislative pro- 
gram to eac ch Congress. While these programs are often quite exten- 
sive, they are usually directed toward substantive changes in laws 
administered by the Department. Need for clarification of standards 
to be applied in adjudicatory proceedings arises very infrequently. 
Most often the standards are clear (see (c) above) and proposals are 
directed towards a substantive change in those standards as opposed 
to a clarification. 

Answer to question 15 

15. None. 

Answer to question 16 

16. (a) Yes. 

(6) United States registered mail. 


Answer to question 17 


17. The Department maintains mailing lists of persons who have 
previously indicated interest and decisions are available to the public 
upon request. In addition, information about many matters is 
published in the Federal Register, and made available for publication 
in commercial trade journals, news services such as Commerce Clearing 
House and Bureau of National Affairs, and general newspapers. 
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Answer to question 18 


18. The Department of Labor makes every effort to bring parties 
to a dispute to agreement without necessity for an adjudication. 
See answer to question 3 (j) above for examples. While the exact 
proportion cannot be estimated, it would not be unfair to state that a 
substantial number of matters are concluded in this way. 


Answer to question 19 
19. None issued. 
Answer to question 20 


20. The Department of Labor does not issue declaratory orders be- 
cause this form of adjudication is not considered appropriate or 
authorized with respect to the adjudicatory functions performed by 
the Department. 

Answer to question 21 


21. None, except to the extent that use of prehearing conferences 
and use of hearing examiners to make initial decisions would be 
considered to be specialized procedural steps. 


Answer to question 22 


22. (a) Proportions cannot be provided within the terms of reference 
used in this question. 
(b) Case precedent is followed by the Department where practicable 
and appropriate. 
Answer to question 23 


23. Available statistics for fiscal years show: 


Been et 2 SJ Ce a A Us ko ie 49 
pea lists es oe sot ea pe els alg ax Se be est 39 
RE i ces eee e ip ks ac ere Need Kaho Satpiabacs Sct nls ue ees aoa 25 
Answer to question 24 
24. Available statistics for fiscal years show: 
Re Sn So Saas am sd cake wacueianwaee ews wikwnsawan tere ah teaet 27 
RUN re ne ee a ee A rh Me is era atari ee ease 10 
Dertte iiss. hee os NA ES Se PS Sees dos ot eg ee 6 
Answer to question 25 
25. Available statistics for fiscal years show: 
IN 8 cha iS Be a es cle Joes dapat ech ee : 4 
i sac co an aces Ge cin to ve ie eee eee hal sateen a Aah aca ay esas os a a eee ais 1 
a a a a el ee ca 1 


Answer to question 26 
26. (a) None. 
(b) 1954, 27; 1955, 13. 
(c) 1954, 10; 1955, 7 


Answer to question 27 


27. In nonhearing cases, 12 to 14 days; in hearing cases, 1 year. 
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Answer to question 28 


28. The question obviously refers to hearing cases only. 
(a) 6 days. 
(6) 5% months. 
(c) 6% months. 
Answer to question 29 


29. Rulemaking, 10 percent; judicial and other functions, 90 percent. 
Answer to question 30 


30. (a) (1) Walsh-Healey administrative proceedings, 25. 

(2) Employee compensation matters: FECA, 37,685; LHWCA, 
17,842. 

(3) Fair Labor Standards Act petitions: Section 7 (b) (3), 12; sec- 
tion 3 (1), 6; section 14, 300 (estimated); section 3 (m), 0. 

(6) (1) 6 months. 

(2) 10 days. 

(3) 2 months. 


(c) (1) 26. 

(2) FECA, 74,984; LHWCA, 75,678. 
(3) 10,000. 

(d) (1) Not applicable. 

(2) Approximately 17 percent awarded. 
(3) Approximately 10 percent denied. 


Answer to question 31 


31. The doctrine of stare decisis is followed, to the extent prac- 
ticable, in order to keep the law fixed and known. 


Answer to question 32 


32. The formal methods by which decisions are made known are 
by notification directly to the parties in interest and by publication 
in the Federal Register. In addition, the informal publications 
described in the answer to question 17 are also used. 

For recent publications of such nature reference is made to: 

(1) 13 Wage Hour Cases 242, published May 4, 1957. 

(2) 31 Labor Law Reporter (CCH), paragraph 29,022. 

(3) Federal Register Document No. 57-3642, filed May 3, 1957, 
8:46 a. m., published May 4, 1957, volume 22, No. 87, at page 3193. 


Ill. Separation or FuNcTIONS 
Answer to question 1 


1. Powers and authorities relating to rulemaking and adjudicatory 
functions are set forth in the replies submitted to parts I and II of the 
committee’s questionnaire. In addition thereto the following infor- 
mation is offered with regard to certain nonregulatory functions of the 


Department and in response to question 1 (a) relating to the executive 
functions of the agency. 
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(a) The Secretary of Labor has the following functions under par- 
ticular statutes and Executive orders, some of which are delegated to 
officers of the Department as indicated in the replies submitted below 
to question 2. 

(1) Authorizes making of special studies for private persons (48 
Stat. 582, 29 U.S.C. 9, “9a, 9b). 

(2) Authorizes making of studies. pursuant to Executive Order 
10521, January 17, 1954 (19 F. R. 1499). 

Performs functions formerly vested in Chairman, Veterans’ 
Placement Service Board, as provided by section 2, Reorganization 
Plan No. 2 of 1949, effective August 20, 1949 (14 F. R. 5225, 63 Stat. 
1065), and under title 1V, Servicemen’s Readjustment Act of 1944, a 
amended (58 Stat. 293, as amended, 38 U. S. C. 695) 

(4) Is trustee, ex officio, Federal old-age and survivors’ insurance 
trust fund, title IT, Social Security Act, as amended (49 Stat. 622, as 
amended, 42 U.S. C. 401). 

(5) Exercises authority delegated in Executive Order 10480, August 
14, 1953 (3 C. F. R. (1953 supp.) 98) to provide for maximum use of 
national manpower resources in furthering the national security. 

(6) Certifies, with regard to the authenticity and bona fides of 
employment assurances pursuant to regulations issued by the Admin- 
istrator, Bureau of Security, Consular Affairs, and Personnel of the 
Department of State (22 C. F. R. 44 3(c)) in accordance with the 
Refugee Relief Act, as amended (67 Stat. 400; 40 U.S. C. app. 1971). 

(7) Interprets 8-hour laws, as amended (Reorganization Plan No. 14, 
effective May 24, 1950) on request of interested parties and agencies. 

(8) Disposes of tort claims up to $1,000 under Federal Tort Claims 
Act (62 Stat. 983; 28 U.S. C. 2672). 

9) Responsible for personnel administration under Civil Service 
Act, as amended (22 Stat. 403; 5 U.S. C. 632, et seq.) and other stat- 
utes controlling or affecting personnel administration in the Depart- 
ment. 

(10) Serves as a member of the President’s Committee on Govern- 
ment Employment Policy and is responsible for the Department’s 
nondiscrimination employment policy in accordance with Executive 
Order 10590 of January 18, 1955 (20 F. R. 409). 

(11) Exercises authority under the act of August 26, 1950 (64 Stat. 

476;5 U.S. C. 22-1); Executive Order 10450, April 27, 1953 (8. C.F. R. 
(1953 Supp.) 109), Executive Order 10531, May 27, 1954 (19 F. R. 
3069), Executive Order 10548, August 2, 1954 (19 F. R. 4871), Exec- 
utive Order 10550, August 5, 1954 (19 F. R. 4981), with respect to 
security requirements for Government employment. 

(12) Exercises authority under act of August 2, 1946, as amended 
(60 Stat. 806, as amended; 5 U.S. C. 736-1), to prescribe regulations 
with respect to travel and transportation expenses to be paid by the 
Department. 

(13) Administers act of August 16, 1937, as amended (50 Stat. 
664; 29 U.S. C. 50), with respect to the promotion of the labor stand- 
ards of apprentices. 

(14) Recommends standards and requirements under Selective 
Service Regulations, Executive Order 10292, September 25, 1951 (3 
C. F. R. (1951 a ) or as amended by Executive Order 10366, 
June 26, 1952 (3 C. F. R. (1952 Supp.) 85). 

(15) Performs, cae oe au of Veterans’ Reemployment Rights, 
functions of rendering aid in the replacement in their former positions 
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and in connection with exercise of reemployment rights of veterans 
under section 8, Selective Service Training and Service Act of 1940, 
as amended (54 Stat. 890, as amended), Service Extension Act of 
1941, as amended (55 Stat. 626), Army Reserve and retired personnel 
service law of 1940, as amended (54 Stat. 858, as amended), Universal 
Military Training and Service Act, as amended (62 Stat. 604, as 
amended, 65 Stat. 75: 50 U.S.C. App. 459) and of persons who per- 
formed service in the Merchant Marine under the act of June 23, 
1943 (ch. 142, 57 Stat. 162). 

(16) Administers ‘‘Wagner-Peyser Act,’’ as amended and supple- 
mented (48 Stat. 113; 60 Stat. 684; 62 Stat. 445; 29 U.S. C. 49), 
establishing a Federal-State system of public employment offices; 
title IV, Servicemen’s Readjustment Act, as amended (58 Stat. 283, 
as amended; 38 U.S. C. 695), which established a Veterans’ Employ- 
ment Service; title XV of the Social Security Act, as amended, pro- 
viding for unemployment compensation for Federal employees (42 
U.S. C. 1361; 68 Stat. 1130) and the Federal functions of the Federal- 
State unemployment insurance system as provided in the Social 
Security Act, as amended (49 Stat. 620, 626; 42 U.S. C. 501 et seq.; 
60 Stat. 982; 42 U.S. C. 1331 et seq.; 68 Stat. 1130; 42 U. S. C. 1305 
et seq.) and the Federal Unemployment Tax Act as amended 
Stat. 183 as amended; 26 U.S. C. 1600 et seq.) by virtue of Reorgani- 
zation Plan No. 2 of 1949, effective June 20, 1949 (14 F. R. 5225; 63 
Stat. 1065) and Reorganization Plan No. 6 of 1950, effective May 24, 
1950 (15 F. R. 3174; 64 Stat. 1263). 

(17) Exercises authority under section 8 of the Vocational Rehabili- 
tation Act, as amended (41 Stat. 735, as amended (68 Stat. 652; 29 
U.S. C. 31 et seq.) with respect to policies and procedures concerning 
handicapped individuals. 

(18) Exercises authority under section 2 of the Federal Property 
and Administrative Services Act of 1949, as amended (63 Stat. 378; 
40 U.S. C. 471) with respect to the operation of Government motor 
vehicles, 

(19) Administers title 1V, Veterans’ Readjustment Assistance Act 
of 1952, as amended (66 Stat. 684; 38 U.S. C. 991 et seq.) relating to 
unemployment compensation for veterans. 

(20) Administers sections 501-509 of the act of July 12, 1951, 
as amended (65 Stat. 119; 7 U. S. C. 1461-1464) with respect to 
supplying agricultural workers from the Republic of Mexico. 

Exercises authority and performs functions in connection with 
the International Labor Organization and other international labor 
matters (sec. 211 of the Foreign Service Act of 1946 (60 Stat. 1001; 
22 U. S. C. 826), and Executive Order 10082, October 5, 1949 (14 
F. R. 6105)). 

(22) Responsible for collecting, collating, reporting, and publishing 
labor statistics and statistical studies (act of March 4, 1913, 46 Stat. 
1019, as amended; 29 U.S.C. 2 and act of June 7, 1940, 54 Stat. 249; 
29 U.S. C. 26) and for compiling collective bargaining agreements 
and furnishing, upon request, data which may aid in the settlement 
of labor disputes under the Labor-Management Relations Act, 1947 
(61 Stat. 156; 29 U.S. C. 181; Reorganization Plan No. 6 of 1950, 
effective May 24, 1950 (15 F. R. 3174; 64 Stat. 1263)). 

(23) Charged with the responsibility to investigate the causes of, 
and facts relating to, all controversies and disputes between employers 
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and employees as they may occur, and which may tend to interfere 
with the welfare of the people of the different States (act of June 
13, 1888, as amended; 25 Stat. 183; 29 U.S.C. 4; and Reorganization 
Plan No. 6 of 1950 (64 Stat. 1263; 15 F. R. 3174)). 

(24) Administers act of June 5, 1920 (41 Stat. 987; 29 U.S. C. 11) 
with respect to formulation of standards and policies for promotion 
of the welfare of women and the making of investigations concerning 
the welfare of wage-earning women in industry. 

(25) Responsible for the receipt and custody of information filed 
with the Department by labor unions under section 9 (f) and (g) 
of the pieanatal Labor Relations Act, as amended (61 Stat. 136, 145, 
146; 29 U. C. 159 (f) and (g)). Responsible for receiving and 
maintaining a file of collective bargaining agreements under section 
211, Labor-Management Relations Act , 1947 (61 Stat. 156; 29 
U.S. C. 181). 

(26) Exercises authority under the Government Emplovees’ 
Incentive Awards Act (act of September 1, 1954, ch. 1208, 68 Stat. 
1113) for administration of the Department’s incentive awards 
program. 

Exercises authority under Federal Records Act of 1950 (64 
Stat. 583;44 U.S. C. 392 et seq.) and Executive Order 10561, Septem- 
ber 13, 1954 (19 F. R. 5963), with respect to management of records. 

08) Furnishes ehennetal persons, groups, and governmental 
agencies with information and technical assistance in the fields of 
industrial safety, labor legislation and administration upert the 
organic act of March 4, 1913, establishing the Department (5 U.S.C. 
611; 616)). 

(29) Certifies, pursuant to regulations issued by the Attorney 
General (8 C. F. R. (1953 Supp.) 204.4; 8 C. F. R. (1953 Supp.) 214h 
41, 214h. 51) in accordance with Immigration and Nationality Act, 
as amended (66 Stat. 163, 8 U.S. C. 1101, et seq.), as to the availability 
of workers in the United States, observance of employment service 
policies, justification of extension of temporary admission of aliens, 
and exclusion of immigrants. 

(30) Passes upon issuance of certificates of merit requested by 
national organizations of railway employees to enable them to present 
claims concerning their right to participate in selection of labor 
members of the National Railroad Adjustment Board under section 

(f), Railway Labor Act, as amended (44 Stat. 578; 48 Stat. 1189; 
45 U.S. C. 153 (f)). 

Answer to question 2 


2. Set forth below under numerical divisions which accord with 
those used in answers to question 1, part III, are delegations which 
have been made to subordinates. An omitted number indicates the 
power has not been delegated. 

(5) The Office of Manpower Administration carries out these 
functions. It is headed by the Assistant Secretary for Employment 
and Manpower. Under the direction of the Secretary, the Assistant 
Secretary arranges for participation of Bureaus. 

(6) Delegated to Assistant Secretary for Employment and Man- 
power. 

(7) Delegated to Solicitor of Labor. 

(8) Delegated to Solicitor of Labor. 
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(9) Delegated to Director of Personnel Administration. 

(11) Responsibility delegated to the Personnel Security Officer 
with investigation functions performed by the Division of Investi- 
gations and Security in the Office of the Director of Personnel. 

(13) Within general policies established by the Secretary the 
Assistant Secretary for Employment and Manpower is responsible 
for providing leadership and direction to the Bureau of Apprenticeship 
and Training in the development and execution of this program. 

(14) Authority to perform these functions is delegated to Director, 
Bureau of Apprenticeship and Training. 

(15) The function of furnishing legal interpretations and services 
is delegated to the Solicitor of Labor. Within the general policies 
established by the Secretary, the Assistant Secretary for Employment 
and Manpower is responsible for providing leadership and direction 
in developing and executing this program. 

(16) Delegated to Director, Bureau of Employment Security, under 
the direction of the Assistant Secretary for Employment and Man- 
power. 

(19) Delegated to Director, Bureau of Employment Security under 
the direction of the Assistant Secretary for Employment and Man- 
power. 

(20) Delegated to Director, Bureau of Employment Security, under 
the general direction of the Assistant Secretary for Employment and 
Manpower. 

(21) These activities are supervised and coordinated under the 
general direction of the Assistant Secretary for International Labor 
Affairs. 

(22) Delegated to Commissioner of Labor Statistics under the 
general direction of Assistant Secretary for Standards and Statistics. 

(24) Performed by the Women’s Bureau. The Assistant to the 
Secretary for Women’s Affairs and Director of the Women’s Bureau 
is responsible to the Secretary through the Under Secretary. 

(25) Functions are performed in “Division of Union Registration, 
aed au of Labor Standards, under general direction of the Assistant 
Secretary for Standards and Statistics. Responsibility for receiving 
and maintaining a file of collective-bargaining agreements is delegated 
to the Commissioner of Labor Statistics, under the general direction 
of the Assistant Secretary for Standards and Statistics. 

(26) The Under Secretary of Labor is chairman of the Incentive 
Awards Committee. 

Delegated to Administrative Assistant Secretary and Director 
of Personnel. 

(28) These functions are performed by the Bureau of Labor 
Standards. 

(29) Functions assigned to the Assistant Secretary for Employment 
and Manpower. 

With respect to legislation referred to under question 1, part Ii 
adjudications, the following information is submitted in regard to 
cle Jegations. 

(a) The Walsh-Healey Public Contracts Act is administered by the 
Wage and Hour and Public Contracts Divisions under the general 
direction of the Assistant Secretary for Standards and Statistics. 
The Under Secretary issues complaints, orders for administrative 
hearings, and orders designating or assigning hearing examiners under 
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the act. Final authority with respect to promulgation of regulations, 
granting of exemptions ‘and application of the ineligibility list provi- 
sions of section 3, is exercised by the Secretary of Labor. The 
Assistant Solicitor in charge of trial litigation is responsible for prose- 
cuting in administrative proc ee dings of an acc usatory nature or for 
presenting the Government’s case in proceedings in regard to thie 
eligibility of bidders. Hearings are presided over by examiners duly 
appointed under the Administrative Procedure Act. 

(b) Most of the administrative functions under the Fair Labor 
Standards Act, including all investigation functions, have been 
delegated to the Administrator of the Wage and Hour and Public 
Contracts Divisions. The advice and assistance of the Solicitor are 
required in the issuance of rulings and interpretations by the Admin- 
istrator. The function of preparing proposed rulings under section 
3 (1) and of consulting and cooperating with State and local agencies 
for utilizing their services in making State employment and age certifi- 
cates available have been delegated to the Director of the Bureau of 
Labor Standards. The Secretary directly issues regulations and 
orders under section 3 (1) and performs the function of bringing legal 
proceedings under the act, the determination in each case whether 
such proceedings are appropriate to be made by the Solicitor of Labor. 

(c) Except for certain functions and duties created by section 41 of 
the Longshoremen’s and Harbor Workers’ Compensation Act, and 
section 33 (b) and (c) of the Federal Employees’ Compensation Act, 
powers under the workmen’s compensation acts are delegated to the 
Director of the Bureau of Employees’ Compensation. 

(qd) With respect to public construction statutes, the Solicitor, 
under the general direction of the Assistant Secretary for Standards 
and Statistics, performs all functions in relation to the predetermina- 
tion of prevailing or minimum wage rates except that of prescribing 
appropriate standards, regulations, and procedures for Federal agen- 
cies, in which respect final authority rests in the Secretary. The 
Solicitor also is responsible for functions with respect to coordination 
and enforcement of labor standards under Reorganization Plan No. 14 
of 1950 (15 F. R. 3176, 64 Stat. 1267) and administrative and interpre- 
tative functions under the Copeland Act, as amended (Reorganiza- 
Plan No. 4 of 1940, 5 F. R. 2421; 54 Stat. 1236; 48 Stat. 948, as 
amended by 62 Stat. 862 and 63 Stat. 108; 40 U.S. C. 276 (c¢)) 

(e) In relation to findings made relative to certifications for grants 
to States under the Social Security Act and the Wagner-Peyser Act 
and findings with respect to normal or additional tax credits under 
the Federal Unemployment Tax Act, general responsibility has been 
delegated to the Director, Bureau of Employment Security. Where 
an issue is raised with respect to such findings and certifications, the 
question is determined by the Secretary. 

(f) Except for the function of cooperating with the Secretary of 
State in negotiating international agreements, which the Secretary 
of Labor has not delegated, and the participation in the making of 
final joint determinations, as delegated to the Office of the Solicitor, 
responsibility for all functions (including those performed by fie Id 
representatives) under the Mexican labor program are de legated to 
the Director, Bureau of Employment Security. 
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Answer to question 3 


Investigatory programs: 

) Fair Labor Standards Act and Walsh-Healey Public Contracts 
Act.—The basic provisions of the Fair Labor Standards Act establish 
a minimum hourly rate of pay, require premium rates for overtime 
work, and prohibit the employment of oppressive child labor. The 
Public Contracts Act, in addition to providing for payment of mini- 
mum wages, overtime pay, and prohibiting child labor and convict 
labor, prohibits conditions which are “unsanitary or hazardous or 
dangerous to the health and safety of employees.” The investiga- 
tions conducted pursuant to the authority contained in these statutes 
are conducted under a standardized program to determine compliance 
with the acts. Special investigations are also made for the purpose 
of determining whether potential Government contractors are quali- 
fied to bid for Walsh-Healey contracts as “‘manufacturers” or ‘‘regular 
dealers.”’ 

(b) Under the “public construction” statutes listed in the answer 
to question 1, part IJ, investigations of two types are made by the 
Department. In the first type of investigation wage data used in 
making the wage determinations are collected. (See 29 C. F. R. 
subtitle A, pt. 1.) In the second type of investigation inquiry is 
made into contractors’ compliance with labor standards provisions. 
(See 29 C. F. R., subtitle A, pt. 5, sec. 5-10.) 

A limited number of compliance investigations are made. In most 
cases complaints of violations are not investigated by the Depart- 
ment, but are referred to the contracting agency for investigation and 
report. (See 29 C. F. R., subtitle A, pt. 5, sec. 5.6.) 

(c) Under the Federal Tort Claims Act, supra, pursuant to delega- 
tion, the Solicitor of Labor is authorized to investigate claims, not 
exceeding $1,000, for property loss or damage or personal injury or 
death caused by the tortious conduct of employees of the Department 
while acting within the scope of their employment when the United 
States, if a private person, might be liable to the claimant under the 
laws of the place where the conduct occurred. 

(d) The investigative jurisdiction of the Department in the Mexican 
labor program is confined to inquiries to ascertain whether employers 
using Mexican nationals and such employees are complying with 
pertinent requirements. In addition, complaints regarding yphupane 
treatment by employers would also be the subject matter of i investiga 
tion. The investigative procedure is provided for and described in 
detail in article 30 of the Migrant Labor Agreement. 

(e) In connection with the adjudication of claims filed with it, the 
Bureau of Employees’ Compensation frequently investigates to 
dete mine whether an award is justified. Investigations under the 
Federal E mployees’ Compensation Act are made when there is ineon- 
clusive information or disputed facts which are material to the case, 
and sometimes after an award, as for example, to determine the 
current marital status of a& W idow to whom the award has been made. 
Under the Longshoremen’s and Harbor Workers’ Compensation Act, 
the investigatory function is for the purpose of determining whether 
an employee i is being paid compensation to which he is e ‘ntitled or to 
determine whether employers are carrying insurance as required. 
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(f) As authorized by the Railway Labor Act the Secretary, under 
appropriate circumstances, may direct that an investigation be con- 
ducted, rather than a formal hearing, for the purpose of enabling him 
to pass upon issuance of certificates of merit requested by national 
organizations of railway employees. 

Prosecuting duties —(a) Under the Fair Labor Standards Act, cases 
are referred, after investigation by the Department of Labor, to the 
Attorney General for criminal prosecution. The regional attorneys of 
this Department cooperate fully with the United States attorneys, 
providing assistance to them to whatever extent requested. Actual 
trial of some criminal cases is at times handled by our regional at- 
torneys, subject, of course, to the direction of the United States 
attorneys. In addition, civil litigation is filed by the Secretary of 
Labor, and handled by the Solicitor’s staff, under sections 16 (c) and 
17 of the act. The former are suits for the collection of wage under- 
payments, as requested by the affected employees; the latter are 
actions for injunctions against future violations of the act. Where 
violations occur and there is an injunction outstanding against the 
employer, petition may be made for adjudication in contempt of its 
terms. Civil contempt actions are handled by the attorneys in the 
employ of this Department; criminal contempt proceedings are 
handled by the United States attorneys with the full cooperation of 
this Department’s attorneys. 

Under the Walsh-Healey Act, administrative hearings to determine 
whether breaches of contract and statutory violations have occurred 
are prosecuted by the Department’s attorneys. Further, where 
necessary to collect any liquidated damges found due after adminis- 
trative hearing, civil actions are brought by the Department of 
Justice, based on preparation and referr al by this Department. 

(b) Under the public construction statutes, the Solicitor’s Office, 
upon referral from the appropriate Federal agency, or based on investi- 
gation or hearing conducted by the Department, refers matters to the 
Comptroller General for inclusion of contractors or subcontractors on 
a list of parties ineligible to receive contracts subject to the statutes 
for a period of 3 years. See answer to question 1 of part I. 

(ec) Under the Mexican labor program, joint determinations are 
made of violations of the agreement and standard work contract by 
representatives of the Secretary of Labor and the Mexican Govern- 
ment. Where monetary violations involve the payment of wages 
subsistence or transportation costs, and an employer defaults, the 
United States Government is required, as a guarantor, to pay the 
amount due the Mexican workers. Upon referral from this Depart- 
ment, the Department of Justice, with the assistance of Department 
of Labor attorneys, brings action in Federal district courts to recover 
the sums so paid by the United States. 

Hearings are also held jointly, pursuant to article 7 of the Mexican 
labor agreement, by emplovees of the Department, representing the 
United States, and representatives of the Mexican Government to 
determine whether certain employers should be held ineligible from 
further participation in the program. 

In certain types of cases the Secretary’s designated representative 
unilaterally declares the employer ineligible 

(d) Complete preparation is undertaken for criminal prosecutions 
under the false information act (18 U.S. C. 1001) and other criminal 
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statutes with respect to matters within the jurisdiction of the Depart- 
ment. These matters are handled by the Solicitor and full coopera- 
tion, to the extent requested, is given to United States attorneys when 
prosecutions are approved by the Department of Justice. 


Answer to question 4 


4. In connection with ineligible list proceedings under regulations. 
Part 5.6, as more fully described in answer 5 to part II, an attorney 
assigned to a particular case would assist the Solicitor in the perform- 
ance of his functions and would participate to the same extent to 
which it is indicated the Solicitor might in answer 5 (ce), (d), and (e) 
of this part. 

In respect to adjudications made under the Federal Employees’ 
Compensation Act, field investigators do not participate in any man- 
ner in the making of recommended or initial or final decisions. Their 
sole function is to obtain evidence upon which the claims examiner or 
adjudicator may make findings of fact and a decision. This function 
of the Department does not involve prosecuting functions, as such. 

Practices vary under the Mexican labor program. At the Denver 
regional office the regional director personally participates in the 
making of determinations. Investigators confine their activities to 
gathering evidence of facts. In the California regional office, the 
regional director makes the determinations, although specific delega- 
tions have been made in specific cases authorizing investigators to 
participate in issuing the determinations. In Texas, the investigators 
participate in the issuance of most of the determinations made. All 
of these decisions referred to above in this paragraph are the initial 
decisions made from which appeals may be taken. Investigators never 
participate in the making of final decisions rendered upon appeal. 


Answer to question 5 


5. It is presumed from the general tenor of the question that it is 
intended to relate only to proceedings of an accusatory nature. 


FAIR LABOR STANDARDS ACT AND WALSH-HEALEY PUBLIC CONTRACTS ACT 


It may be stated generally that the question as to executive officials 
participating in such proceedings does not arise under the Fair Labor 
Standards Act. Violations of that statute are prosecuted in the 
courts, except those involving cancellation of certificates for employ- 
ment of certain classes of employees at subminimum wages under 
section 14 of that act. In the latter regard, the Administrator of the 
Wage and Hour and Public Contracts Divisions utilizes the services 
of members of his staff for purposes of discovery of fact and the 
formulation of orders based thereon. The right to appeal to the 
Administrator is given. (See 29 C. F. R., 1956 Supp., pt. 528.) 

(a) and (6) The Administrator does not participate in the institu- 
tion or conduct of particular investigations under these statutes. 
There is originated in his office an overall program of investigation. 
Individual investigations, however, are initiated by the field staff, 
under the direct charge of a regional director, on receipt of a complaint 
or as a part of the planned program. 
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(ec) and (d) The annulment or withdrawal of special certificates 
issued under section 14 of the Fair Labor Standards Act are matters 
which are prosecuted by the field staff. The Administrator confines 
his participation to affirming, modifying, or reversing orders, based 
upon applications for review filed with the Administrator. All other 
accusatory proceedings under the Fair Labor Standards Act are pre- 
pared for prosecution under the direction of the Solicitor. In con- 
nection with referrals of Fair Labor Standards Act cases to the 
Department of Justice for criminal prosecution it is the practice of 
the Solicitor to obtain the concurrence of the Administrator. 

Accusatory proceedings under the Walsh-Healey Public Contracts 
Act are issued by the agency (the Secretary or the Under Secretary) 
on the recommendation of the Associate Solicitor; administrative 
concurrence is obtained, but under established procedure this function 
is performed by the Deputy Administrator and not the Administrator 
himself. 

(e) Under the Rules of Practice relating to formal proceedings 
under the Walsh-Healey Public Contracts Act (41 C. F. R., pt. 203, 
sec. 203.8 (m)), the Administrator may be directed by the Secretary 
to hold the hearing in the first instance. In recent years this has not 
occurred. Hearings exclusively have been conducted by hearing 
examiners. The Administrator’s participation in the proceedings 
has been confined to his review function in relation to appeals taken 
from hearing examiners’ decisions. ‘The Secretary of Labor becomes 
involved only in connection with petitions for relief from the auto- 
matic (upon finding of violations) ineligible list provision of section 3 
of the act. 

PUBLIC CONSTRUCTION STATUTES 


(2), Enforcement, pursuant to regulations (29 C. F. R., subtitle A, 
pt. embraces investigations initiated under the direction of the 
Elieitor. To that extent only do executive officials generally partici- 
pate personally in these investigations. The Assistant Secretary for 
Standards and Statistics or the Solicitor might participate, however, 
in the consideration for initiation of a specific investigation. 

(b) In practice, the executive officials have not yet participated 
personally in conducting these investigations. 

(c) In ineligible list proceedings under Regulations, section 5.6, de- 
scribed in answer 5 to part II, a letter is sent by the Solicitor to the 
contractor involved, stating in detail the allegations regarding viola- 
tions and requesting that any response from the contractor be sub- 
mitted within a stated period of time. The Solicitor makes the final 
decision whether, under the Davis-Bacon Act, to recommend to the 
Comptroller General that the contractor be placed on the ineligible list 
or, under any of the other statutes, to make a finding of aggravated or 
willful violation. 

(d) and (e) The Solicitor might, in an ineligible list matter, partici- 
pate in preliminary c onsultation and conference, and in the conference 
which the contractor may request upon receipt of a charging letter. 
The extent of his participation other wise is limited to signing a charg- 
ing letter, as described above. Such letter constitutes an initial 
decision on his part that the violations are sufficiently serious to 
justify further consideration of the application of the ineligible list 
sanction. He decides the question finally after the contractor has 
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had an opportunity to reply in writing and to be heard in person, or by 
counsel, at a conference. 

In proceedings under Regulations, section 5.10 (b), the Solicitor or 
the Assistant Sec retary may issue an order of reference designating a 
hearing examiner to conduct a hearing. It should be noted that sec- 
tion 5.10 (b) gives the examiner investigatory, as well as adjudicatory, 
functions. A hearing is held only on request of a Federal agency, but, 
after such request, the attorneys assigned prosecutive func tions ‘might 
make a recommendation for or against a hearine. The Solicitor does 
not participate further in the matter until and unless there were a 
petition for review by the Secretary of Labor of the decision of the 
hearing examiner which becomes final in the absence of such a petition. 


MEXICAN LABOR PROGRAM 


(a2) and (b) Investigations, pursuant to the Mexican Labor Agree- 
ment, are initiated generally on the basis of complaints that violations 
have occurred. They are generally initiated and conducted by the 
regional representative, Bureau of Employment Security. The 
Secretary has the authority to initiate or conduct an investigation, if 
it should appear desirable. 

(c) Pursuant to the Migrant Labor Agreement, joint determinations 
regarding violations are made, in the first instance, by the regional 
representative of the Secretary of Labor and the Mexican consul. 
Upon request for review of such determinations, final determinations 
are made jointly by a designee in the Office of the Solicitor and the 
representative of the Mexican Government in Washington, D. C. 

‘As reported in the reply to question 3, (1(d)) and ( (2(e)), the United 
States Government is called upon to pay to the Mexican workers 
certain sums owed to them as wages, subsistence or transportation 
costs where the employer defaults. The Secretary of Labor utilizes 
attorneys on the staff of the Solicitor in the preparation of such 
matters for prosecution in court of the Government’s claim for re- 
imbursement of sums so paid for the employers. These matters are 
referred by the Solicitor to the Department of Justice. The regional 
attorneys of the Department extend their full cooperation to the 
United States attorneys handling these suits and participate in the 
prosecution of the claims to any extent requested. 

(d) and (e) The Solicitor does not personally participate in the 

naking of joint determination of violations under the agreement. 


U Itimate prosecution is in the courts and is handled by the Depar tment 
of Justice. 


TITLE 18, UNITED STATES CODE, SECTION 1001 AND OTHER CRIMINAL 
STATUTES 


(a) (6) (c) (d) and (e) Wherever violations of the Criminal Code of 
the United States appear to have been committed in relation to a 
matter within the jurisdiction of the Department, the Secretary of 
Labor, utilizing the Solicitor’s staff, refers the case after adequate 
preparation to the Department of Justice for prosecution. 
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Answer to question 6 


. By adoption of rules of practice, and by internal organization of 
the Department s functions, decisional powers are vested generally 
in officials who do not personally participate in either the investiga 
tive or prosecuting stage of a matter or proceeding. With limited 
exception with respect to proceedings under the “‘public construction”’ 
statutes, no employee of the Department participates in any capac- 
ity, in the final decision reached if he had a part in the investigative 
or prosecuting stage. Full opportunity is offered for submission of 
the views of interested parties, with appellate procedures provided. 
In addition, hearings have been granted in many instances even 
though not required. In some instances, it should be noted that 
hearing examiners have investigative powers and functions coupled 
with their decisional authority. 


Answer to question 7 


It is presumed from the general tenor of the question that it is 
intended to relate only to proceedings of an accusatory nature. 

(a) None. 

(b) To the extent set forth in the reply to question 5. 

(c) None. 

(2) As indicated in the reply to question 5. 

é) In connection with a hearing conducted under 3304 (c) of the 
Federal Unemployment Tax Act the Secretary of Labor appointed 
an advisory panel to review the case and to make recommendations 
tohim. This was done in accordance with a recommendation by the 
Commission on Intergovernmental Relations in its report made pursu- 
ant to Public Law 109, 83d Congress (67 Stat. 145; 5 U.S. C. 138a) 


Answer to question 8 
8. None, expressly. 
» OX] ; 
Answer to question 9 


. The rules of practice applicable to section 5 proceedings under 
the Walsh-Healey Public Contracts Act, in pertinent part appearing at 
title 41, Code of Federal Regulations, section 203.8 (b), state: 

* * * Save to the extent required for the disposition of ex parte matters as 
authorized by law, no Trial Examiner shall consult any person or party as to any 
fact in issue unless upon notice and opportunity for all parties to participate. 

This provision sets forth a principle which is applied, where practi- 
cable, to proceedings generally. 


Answer to question 10 


10. The unambiguous language seems to state that where investiga- 
tive, prosecutive, and adjudic atory functions or powers are vested in 
the “agency,” all such functions, without separation, may be exer- 
cised by it or its members. It is considered better practice, however, 
for the top agency to confine itself to determining policy and delegate 
the actual supervision of investigation and initiation of cases to respon- 
sible subordinate officers. (See H. Rept. No. 1980, 79th Cong., 
2d sess. (1946) at 30-31.) This the Department has done, where 
practicable. 
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Answer to question 11 


A complete record of the case and a full statement of the views 
of opposing parties are furnished the final adjudicating official in such 
instance. Where a trial staff is utilized, its views, in full, are also 
furnished. The views of the investigative staff may not be available 
to the deciding officer, depending upon the format of the proceeding. 
The pertinent facts gathered by an investigator certainly would be 
furnished through the medium of his testimony and other evidence, 
but the conclusions reached by the investigative staff, in many cases, 
might be immaterial or inadmissible. 


LV. Inspection or Recorps 
Answer to question 1 


Employees’ unions and other organizations submit economic, 
financial, and other data used by the Department. The Department’s 
Bureau of Labor Statistics, for example, is directed to collect, compile, 
and publish a wide variety of statistics on employment, hours, 
earnings, and other similar matters. The Department also encourages 
the voluntary submission of data by various sources as an aid in per- 
forming other functions. For example, reference is made to the 
Department’s regulations, part 1.3 (29 C. F. R., 1956 Supp., 1.3). 
In addition, union organizational statements and financial reports are 
filed with the Department pursuant to sections 9 (f) and (g) of the 
National Labor Relations Act, as amended; pursuant to section 211 
(a) of the Labor Management Relations Act of 1947, copies of collec- 
tive-bargaining agreements are filed with the Department. 

Other submissions voluntarily made to the Department are in the 
nature of requests for adjudications or for the promulgstion of changes 
in rules which have been issued by the Department. 


Answer to question 2 


2. Individuals and business firms are required by wage and hour, 


safety, and child labor laws to make available to Department in- 
spectors their wage and hour and other records. (See 52 Stat. 1066, 
as amended; 29 U.S. C. 211; 49 Stat. 2038; 41 U. S. C. 38.) 


Answer to question 3 


. The Department’s general rules for inspection of official records, 
pauline andl orders appear at title 29, Code of Federal Regulations, 
sections 2.6, 2.7, 2.9, and 2.10. Papers and documents made a part of 
the official record of rulemaking and adjudicatory proceedings are 
available for public inspection or to persons properly and directly 
concerned (29 C. F. R. 2.6 and 2.7). In these regulations the Secre- 
tary of Labor has delegated to the Solicitor the authority to rule on 
requests for originals and copies (29 C. F. R. 2.9). The decision to 
grant or deny such requests is made in each instance by the Solicitor. 
These regulations of the Department are not applicable (1) to requests 
for copies of collective-bargaining agreements maintained by the 
Department pursuant to section 211 (a) of the Labor-Management 
Relations Act, 1947, and (2) to requests for statistical information, 
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tables, studies, or reports on subjects related to labor or labor condi- 
tions which have been collected, collated, and published or reported 
by the Bureau of Labor Statistics pursuant to title 29, chapter 1 of 
the United States Code. (See 29 é F. R., 1956 Supp., 2.4 (ec) (2)). 


Answer to questions 4 and 5 


4 and 5. The Department of Labor maintains an overall Office of 
Information within the Secretary’s Office the purpose of which is to 
get information to the public about the activities and programs for 
which it has been given the responsibility by various statutes. In 
addition, various bureaus of the Department operate publications or 
information offices. Such is true of the Bureau of Employment 
Security, the Wage and Hour and Public Contracts Divisions, and 
the Bureau of Labor Statistics. Other bureaus do not have identifi- 
able information offices, but handle their informational activities 
through the bureaus or office director. It is through these offices that 
the Department publicly announces the availability of material for 
public inspection or makes public information accessible to interested 
members of the public. 


Answer to question 6 


6. Mailing lists are maintained of persons or organizations interested 
in published actions of the Department in order that all known inter- 
ested persons may be advised thereon. Such information is forwarded 
as well to organizations or employers and employees where the subject 
matter would appear to be of interest to their members. 


Answer to question 7 


7. Not generally applicable. Where decisions are rendered by a 
board such as the Employees’ Compensation Appeals Board any 
dissenting opinions are recorded. 


Answer to question 8 


8. The following matters on file with the Department are not made 
available to the public: 

(1) The individual data submitted by business firms and other 
organizations regarding their own operations are not released in their 
raw form since most of this type of information is submitted volun- 
tarily and on the express understanding that it will be held in 
confidence. The data are prepared for publication, however, in such 
a manner that identification of the reporting individual or organization 
cannot be made. 

(2) Personal employment information submitted to State public 
employment offices and unemployment insurance offices by individual 
applicants for jobs, claimants for unemployment compensation, and 
employers, and businessmen needing workers is, for the most part, 
submitted under the express understanding it will be held in confidence. 
Most of this type of information is in the hands of the State agencies 
which are engaged in the actual operation of these programs. The 
policy with respect to access to this type of information is stated in 
the regulations of the Department’s Bureau of Employment Security 
(20 C. F. R. 604.16). 
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(3) Access to raw information obtained in connection with investi- 
gations conducted with respect to compliance with the wage and hour 
laws administered by the Department is generally denied to the public. 

(4) Union organization statements and financial reports filed under 
sections 9 (f) and (g) of the National Labor Relations Act, as amended, 
is made available only to members of the union which filed the report, 
upon personal identification, to members of the National Labor Rela- 
tions Board or the courts in proceedings under the act, and to Members 
of Congress through the chairmen of the respective Labor Committees. 
The legislative history of the statute clearly indicates that the Congress 
did not intend these reports to be made public. (See 93 Congressional 
Record, pp. 3955 and 4412.) The Department’s regulations (29 
C. F. R. 2.4 (b)) therefore expressly so provide. 

(5) Specific information contained in collective bargaining agree- 
ments filed pursuant to section 211 (a) of the Labor-Management 
Relations Act, 1947, is not disclosed to anyone without specific permis- 
sion of the person or organization submitting it. The act imposes a 
duty upon the Department to maintain a file on all ‘“‘available’”’ col- 
lective bargaining agreements, but expressly prohibits the Department 
from disclosing any specific information “submitted in confidence”’ 
(61 Stat. 156; 29 U.S. C. 181). The Department’s regulations (29 
C. F. R. 2.4 (c)) expressly so provide. 

(6) Medical and much of other personal data which appear in the 
case files of claimants for workmen’s compensation benefits under the 
Federal Employees’ Compensation Act is treated as confidential. 
Persons who cannot readily be identified as parties in interest are re- 
quired to produce written authorization of the beneficiary or claimant 
to inspect his file. 

Much of the data described in the answers to questions 1 and 2 of 
this part is undoubtedly covered by the provisions of two statutes 
which expressly prohibit disclosure of certain types of information. 
(See 62 Stat. 796; 18 U. S. C. 1905 and the Federal Reports Act, 56 
Stat. 1079; 5 U.S. C. 139 (b).) 


Answer to question 9 


9. The Department believes that information submitted volun- 
tarily with the understanding that it is to be confidential should not 
be available for public inspection. In some instances it is the position 
of the Department that restrictions on disclosure heretofore described 
are necessary in order fully to carry out its statutory obligations. 
The Department’s Bureau of Labor Statistics, for example, is directed 
to collect, compile and publish a wide variety of statistics. In order 
to secure the voluntary cooperation of business firms and individuals 
in submitting the necessary data to the Department so that it can 
fulfill this statutory obligation, it is essential that it not be released 
in such form as will reveal the identity of the reporter. The Social 
Security Act requires that such methods of administration of the 
unemployment insurance laws must be provided as are “reasonably 
calculated to insure full payment of unemployment compensation 
when due” (49 Stat. 626; 42 U.S. C. 503). The Wagner-Peyser Act 
requires the Department to promote the establishment of a system of 
public employment offices (48 Stat. 114; 29 U. S. C. 49, 49 (b)). 
Disclosure of information received by the public employment and 
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unemployment insurance offices, from any employer about an appli- 
cant for a job or about a claimant for unemployment compensation, 
or of personal information submitted by the applicant or claimant, 
would tend to discourage workers from exercising their full rights under 
these laws, and employers and applicants from using the facilities of 
the public employ ment offices, thus defeating the purposes of the laws. 
The same principles are applic able to nondisclosure of medical and 
other personal data under the employees’ compensation laws. 

In connection with the foregoing, and with specific reference to 
paragraph 4 of the answer to question 8, this part, it is the Depart- 
ment’s view, and it has so rec ommended, that union organization 
statements and financial re ports filed under section 9 (f) and (g) of 
the National Labor Relations Act, as amended, should be disclosed 
to the public. 


V. WorRKLOAD AND STAFFING PATTERNS 
Answer to question 1 


As stated in answer to question 8, part I, many informal requests 
as changes i in such forms of rulems aking : as interpretations are received, 
No accurate measure of the workload involved as a result is available. 
This is particularly true of the situation as it involves the Fair Labor 
Standards Act and the Walsh-Healey Public Contracts Act. 

With regard to formal petitions for changes in substantive regula- 
tions under the Fair Labor Standards Act, “data are provided under 
question 8, part I, for the number received during the years of 1955-56. 
For a comp: arable period, information about adjudic ations is provided 
in response to question 8, part Il. See also the reply to question 24 
of part II. 

The following statistics, on a fiscal year basis, are available in 
respect to the function of predetermining prevailing or minimum wage 
rates for laborers and mechanics in the performance of ‘‘construction”’ 
contracts: 











| 
| Cases | Correspondence 
Year . a 1 ] A ee 
| Pending at 
| Received Issued end of Received | Issued 
| year 
COR thes SS TAR BA a Eo et 17, 875 17, 770 | 269 11, 768 | 17, 467 
i a ee 21, 937 | 22, 133 | 73 18, 041 23, 572 


Oe a re ke et a ate 22, 772 | 22, 640 | i31 34, 276 47, 747 


‘ Includes to May 1, 1957. 
Answer to question 2 


2. With regard to rulemaking, reference is made to the answers 
furnished to questions 3, 4, and 5, part I. For the major steps 
involved in adjudicatory actions see replies to questions 3, 4, and 5, 
part IT. 

For the average time required in adjudications involving hearings, 
see replies to questions 27 and 28, part II. 

The shortest proceeding probably involved a rate determination 
under the ‘construction contracts,” consuming less than 1 hour. 
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This would involve a situation in which wage data were immediately 
available in the files of the Department. The longest proceeding 
probably involved a hearing action involving a determination of 
violations and damages under the Walsh-Healey Public Contracts 
Act in which the proceeding, from start to finish, lasted about 18 
months. It should be noted, however, that a few employee compen- 
sation cases, including actions taken on petitions for amendment or 
modification of decisions, have taken several years, if the entire process 
can be considered to consist of a single proceeding. 


Answer to question 3 


3. See replies to question 8, part I; questions 8, 23, 24, 25, 26, and 
27, part II and question 1 of this part. 


Answer to question 4 


4. Within the past 5 years, provision has been made for a decen- 
tralized consideration of certain applications for certificates for the 
employment of persons at wages lower than the minimum wage 
generally applicable under the Fair Labor Standards Act. (See 20 
F. R. 5897, August 13, 1955 (29 C. F. R. pt. 520.3 (a) and 21 F. R. 
2861, May 2, 1956 (29 C. F. R. 524.3 (a).) Similar changes pre- 
viously made in the regulations with regard to other certificates issued 
pursuant to section 14 of the act, and the experience thereunder, indi- 
cated the wisdom of these changes in procedures. 

The Department, in relation to claims filed under the Federal 
Employees’ Compensation Act, recommended during the past few 
years that some decentralization be provided for the handling of claims 
submitted under the act. Funds were provided by Congress in the 
Department’s Appropriation Act of 1953 (66 Stat. 358) for decen- 
criadiasitiot with regard to claims originating in the area around San 
Francisco, Calif. It is now effective. Additional funds are presently 
being sought for further decentralization. 

As a result of studies conducted by the Office of the Solicitor and 
the Office of the Administrative Assistant Secretary, the issuance of 
wage determinations under ‘“‘public construction” statutes has been 
substantially expedited. The improvement was achieved through 
keeping wage data current by the use of inquiries directed to con- 
struction contractors working on projects sdaevtd from the Dodge 
Reports, a private subscription service; improved filing of wage data; 
and the use of improved duplicating processes employing standard 
mattes where possible. Decentralization to the regional attorneys 
of a portion of the wage rate collection process and liaison with State 
highway departments has contributed substantially to the expeditious 
issuance of wage determinations under the Federal-Aid Highway Act 
In adjudications of violation cases under the “public construction” 
statutes and regulations, there bas been delegated to the regional 
attorneys, in appropriate cases, the duty of affording to contractors 
the opportunity for informal conferences and the presentation of 
evidence and argument. 
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Answer to question 5 


5. The Department is not purely a regulatary agency. Hence it 
is difficult, if not impossible, to provide accurate information in re- 
sponse to this question. It is estimated, however, that, insofar as a 
portion of their duties are concerned, there are 150 lawyers, 120 
examiners, 300 clerical workers (including stenographic and secre- 
tarial), 40 economists, 10 wage-hour analysts, and 30 statisticians 
who engage in rulemaking and in adjudication proceedings. 


VI. Untrormity oF ADMINISTRATIVE PROCEDURE 
Answer to question 1 


1. No. The Department has benefited from studies which have 
been undertaken relating to the content and format of rules for 
ublication in the Federal Register and Code of Federal Regulations. 
here also is a basic similarity generally between the rules of procedure 
in this Department and in others, particularly when they deal with 
matters of notice of hearing, right to be heard, and appeal. Where 
the problem of adjudication and the end to be accomplished by the 
process are different from those involved in proceedings conducted by 
other agencies, there necessarily are some differences in the procedures 

of the agencies. 

Answer to question 2 


2. See reply to question 1 of this part. 


Answer to question 3 


3. See pertinent portions of replies to questions 1 and 2, part I, and 
1 and 3, part II. 


VII. Ruues ror Apmisston To PRAcTICE AND FOR AVOIDANCE OF 
ConFuict oF INTERESTS 


Answer to question 1 


1. Admission to practice, or formal permission to do so, before the 
Department, or any of its subdivisions, is not required except in the 
case of former employees. 


Answer to question 2 


2. See title 29, Code of Federal Regulations, sections 2.1-2.3 for 
pertinent portions of the Department’s general regulations. Briefly, 
the participation of a former employee of the Department in con- 
nection with any case or administrative proceeding must be lawful 
and consistent with the public interest. 

By General Order No. 73, issued April 24, 1954, the Secretary of 
Labor has barred outside business activities or employment not com- 
patible with employment in the Department or which might impair 
the efficiency of an employee of the Department. The order directs 
that a copy thereof be furnished each officer and employee of the 
Department. In addition, each Bureau is authorized to supplement 
the Secretary’s order. 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 843 


Answer to question 3 
3. No; although a similarity exists. 
Answer to question 4 
4. See reply to question 3, this part. 
VIII. Exemptions From tHe ADMINISTRATIVE PRocepuRE Act 
Answer to questions 1 and 2 


1 and 2. (a) Certain rulemaking proceedings under the Fair Labor 
Standards Act, as amended (29 U.S. C. 201, et seq.), and the Walsh- 
Healey Public Contracts Act, as amended (41 U. S. C. 35, et seq.), 
are exempt from the requirements of sections 7 and 8 of the Adminis- 
trative Procedure Act because these statutes do not require that the 
rules and regulations be made on the record after opportunity for 
agency hearing. 

(b) Other rulemaking proceedings similarly exempt from sections 
7 and 8 of the Administrative Procedure Act, and for the same reason, 
are the determination of prevailing wage rates by the Secretary of 
Labor, which rates are to by used in the performance of construction 
contracts awarded under the following acts: 


Davis-Bacon Act, as amended (46 Stat. 1494; 40 U. S. C. 276 (a)) 


National Housing Act, as amended (48 Stat. 1246; 12 U. 8. C. BA 
Hospital Survey and Construction Act (60 Stat. 1040; 42 U. S. C. 291) 
Federal Airport Act, as amended (60 Stat. 170; 49 U.S. ~ 1101) 


Housing Act of 1949, as amended (63 Stat. 413; 42 U. 8. C. 1401) 

Federal-Aid Highway Act of 1956 (70 Stat. 374; 23 U. 8. C. 158 8) 

School Survey and Construction Act of 1950 (64 Stat. 967; 20 U. S. C. 251) 
Defense Housing and Community Facilities and Services ‘Act of 1951, as amended 

(65 Stat. 293, as amended 66 Stat. 602; 42 U. 8. C. 1591) 

Reorganization Plan No. 14 of 1950 (64 Stat. 1267; 5 U. S. C. 
133z—15n) and the italicized acts authorize the Secretary of Labor to 
issue appropriate regulations, standards, and procedures to be ob- 
served by the agencies in the enforcement of the listed statutes and of 
the Copeland (Antikickback) Act, as amended (48 Stat. 948; 62 Stat. 
740; 63 Stat. 108; 18 U. S. C. 874; 40 U. S. C. 276c), and the 8-hour 
laws (27 Stat. 340, as amended ; 37 Stat. 276; 37 Stat. 137, as amended; 
54 Stat. 884; 39 Stat. 1192; 40 U.S. C. 321-326). Regulations issued 
by the Secretary of Labor by virtue of the italicized acts, Reorganiza- 
tion Plan No. 14 of 1950, the Reorganization Act of 1949 (63 Stat. 
203), and by the Copeland Act, supra, are also exempt from the 
requirements of sections 7 and 8 of the Administrative Procedure Act. 

Rulemaking under the authority of the foregoing laws is also 
exempt from the provisions of section 4 of the Administrative Pro- 
cedure Act since it is a “matter relating * * * to public * * * con- 
tracts.” 

Construction wage determinations are also considered to be exempt 
from section 3 (a). They are transmitted to contracting agencies, 
are incorporated in the published specifications for contracts, and 
are made a part of the contract documents. All interested parties are 
thereby given notice. They are considered to be rules addressed to 
named persons; i. e., the contractors who enter into the construction 
contracts. 
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(c) While interpretations and policy statements issued under title 
III of the Social Security Act and under sections 1602 and 1603 
of the Internal Revenue Code fall within the definition of “rule” in 
section 2 (c) of the Administrative Procedure Act, they need not be 
published under section 3 (a) (3) since they are for the use of State 
governments and not for the use of the public. The term “public’’ 
would not seem to embrace States. (Attorney General’s Manual. 
p. 22.) 

Regulations issued by the Secretary of Labor under title IV of 
the Veterans’ Readjustment Assistance Act of 1952 are published in 
the Federal Register, since they are, to some extent, for the guidance 
of the public, as well as for the guidance of State agencies. Under 
this program, State agencies are the agents of the United States in 
making payments of compensation to veterans entitled thereto under 
the terms of title IV, if they have entered into an appropriate agree- 
ment with the Secretary of Labor. All State agencies have entered 
into such agreements. 

Rulemaking involving grants is specifically exempted from the rule- 
making procedures described in section 4 of the Administrative Pro- 
cedure Act. Accordingly, interpretative statements and substantive 
rules that may be issued under title III of the Social Security Act are 
not subject to the prescribed rulemaking procedures. Policies and 
interpretations enunciated under sections 3303 and 3304 of the In- 
ternal Revenue Code and under title IV of the Veterans’ Readjustment 
Assistance Act are also exempted from the rulemaking procedures in 
section 4, since no notice of hearing is required by statute. 

Payments of funds to States to cover costs of administration and/or 
year-end certifications of State laws are withheld, after reasonable 
notice and opportunity for hearing, in the following circumstances as 
required by indicated statutory provisions: 

(1) Where the State unemployment compensation law has been 
so changed as no longer to meet the conditions required by Federal 
law (sec. 3303 (b) (3) of the Internal Revenue Code); or 

(2) Where the State unemployment compensation law has 
been so amended as no longer to meet the conditions required by 
Federal law (sec. 3304 (c) of the Internal Revenue Code); or 

(3) Where, in the administration of the State unemployment 
compensation law, there has been a failure to comply with the 
required provisions of such law (sec. 303 (b) (2) of the Social 
Security Act and sec. 3303 (b) (3) of the Internal Revenue Code); 
or 

(4) Where the State has failed to comply substantially with 
any provisions specified in the Federal law (sec. 3304 (c) of the 
Internal Revenue Code); or 

(5) Where in the administration of the State unemployment 
compensation law, there has been a denial in a substantial 
number of cases, of benefits due under such law, provided that 
the question of entitlement shall have been decided by the 
highest judicial authority given jurisdiction under such State 
law (sec. 303 (b) (1) of the Social Security Act); or 

(6) Where a State fails to make its unemployment compen- 
sation records available to the Railroad Retirement Board or 
fails to cooperate with Federal agencies charged with the ad- 
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ministration of unemployment compensation laws (sec. 303 (c) 
of the Social Security Act). 

Although the statute is not specific that these determinations for 
which it requires hearings must be made “on the record’’, and there 
may therefore be a question whether the requirements of sections 5, 
7, and 8 of the Administrative Procedure Act are mandatory in these 
proceedings, the proceedings which have been held in relation to these 
determinations have been conducted in conformity with these sections. 

No hearing is required by statute before payments to a State are 
withheld where the provisions required by section 303 (a) of the Social 
Security Act are found no longer to be included in the State unemploy- 
ment compensation law. Sections 5, 7, and 8, therefore, do not apply. 

No application has been made to any court for judicial review of any 
final action by the Secretary under title III of the Social Security 
Act, sections 3303 or 3304 of the Internal Revenue Code. Final 
determination by the Secretary under section 302 of the Social Se- 
curity Act of the amount necessary for the proper and efficient ad- 
ministration of a State unemployment security law is not, in our 
opinion, subject to judicial review because this ‘“‘agency action is by 
law committed to agency discretion.”’? (Sec. 10 (2) of the Adminis- 
trative Procedure Act.) 

The complete terms and conditions governing the importation of 
Mexican agricultural labor pursuant to Public Law 78 and the Mi- 
grant Labor Agreement of 1951, as amended, are specified in the inter- 
national agreement with Mexico and cannot be altered except by the 
two sovereign parties to the agreement. This program is thus not 
subject to sections 4, 5, 7, and 8 of the Administrative Procedure Act 
since there is a foreign affairs function of the United States involved. 
(Attorney General’s Manual on Administrative Procedure Act, pp. 
26 and 27.) 

(d) The jurisdiction of the Bureau of Employees’ Compensation 
primarily is the administration of certain workmen’s compensation 
laws. For purpose of identification, they may be roughly classified 
in two groups: 

A. Those laws which provide workmen’s compensation and 
similar benefits for persons in the Federal service and for others 
who have been given assimilated status. 

B. Persons employed by private employers. 

The laws falling into the first category are: (a) the Federal Em- 
ployees’ Compensation Act and the several extensions of that act (39 
Stat. 742; 5 U.S.C. 751, et seq.); (b) the so-called War Hazards Act 
(56 Stat. 1028; 42 U.S. C. 1701, et seq.); and (c) the War Claims Act 
of 1948. 

The laws falling into the second category are: (a) the Longshore- 
men’s and Harbor Workers’ Compensation Act (33 U. S. C. 901 
et seq.); (0) the District of Columbia workmen’s compensation law 
(title 36, District of Columbia Code, sec. 501 et seq.); (c) the Defense 
Bases Act (42 U.S. C. 1651 et seq.); and (d) the Outer Continental 
Shelf Lands Act (Public Law 212, 83d Cong.; 67 Stat. 462). 

With respect to the laws of the first class mentioned, that is, statutes 
providing benefits for persons in the Federal service and those in- 
dividuals assimilated with such persons, those parts of the Adminis- 
trative Procedure Act, namely, sections which relate to adjudications 
required by statute to be determined on the record after opportunity 
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for an agency liearing, and the sections relating to hearings, decisions, 
judicial review, and examiners, do not apply for the reason that the 
particular laws do not require adjudications to be determined on the 
record after opportunity for agency hearing. Moreover, the Federal 
Employees’ Compensation Act in section 42 precludes judicial review 
of adjudications made under the act. In this connection, see Calderon 
v. Tobin (187 F. 2d 514). Other general provisions of the Adminis- 
trative Procedure Act apparently = apply, such as section 3, dealing 
with public information; section 6, dealing with ancillary matters; and 
section 9, dealing with sanctions and powers. The rulemaking 
provisions in section 4 of the Administrative Procedure Act do not 
apply because of the exception provided for therein with respect to 
any matter relating to “grants’’ or ‘benefits.’ 

The Administrative Procedure Act applies with respect to the 
statutes of the second class above mentioned. Since these statutes 
relate to privately employed individuals and are all basically the 
Longshoremen’s and Harbor Workers’ Compensation Act, or exten- 
sions thereof, reference generally has been made herein solely to the 
Longshoremen’s Act, since it is representative of the others. The 
application of the Administrative Procudure Act to the Longshore- 
men’s Act has been recognized by the Supreme Court. (See O’ Leary 
v. Brown-Pacific-Mazon, Inc., 340 U. S. 504, 71 S. Ct. 470.) 

Reference to the other acts, namely, those relating to persons serv- 
ing in the Federal service and to those assimilated therewith, generally 
has been handled herein by the single reference to the Federal Em- 
pioyees’ Compensation Act, since it is the basic act under which ad- 
ministration of these acts is carried out, 

(e) The functions of the Bureau of Veterans’ Reemployment Rights 
and of the Solicitor, insofar as they involve the Selective Training and 
Service Act of 1940, are exempted from all provisions of the Adminis- 
trative Procedure Act by section 2 (a) of the Administrative Pro- 
cedure Act. They would also be exempt otherwise. 


IX. Court Decisions ArrectTiInc AGENCY FUNCTIONS 
Answer to questions 1, 2, and 3 


1, 2, and 3. The Supreme Court of the United States held on 
March 2, 1942, that the Fair Labor Standards Act does not confer 
upon the Administrator of the Wage and Hour Division authority 
to delegate the power to sign and issue subpoenas duces tecum 
(Cudahy Packing Co. v. Holland, 315 U.S. 357). This ruling caused 
the Administrator to cancel a delegation issued in this regard to 
regional directors of the Wage and Hour Division. 

The Supreme Court, on December 22, 1952, ruled that section 15 
of the Fair Labor Standards Act penalizes a course of conduct and is 
not to be read as enabling the prosecutor to treat as a separate offense 
each breach of the statutory duty owed to a single employee during 
any workweek (U.S. v. Universal Corp., 344 U.S. 218). As a result 
of this decision, the attorneys of the Department cooperated with the 
Department of Justice in preparing informations and indictments 
based on a “course of conduct” theory. 

In a third case, decided March 9, 1953, the Supreme Court decided 
that, within the meaning of section 6 of the Portal-to-Portal Act of 
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1947 (61 Stat. 84, 29 U. S. C. (supp. V) 255), the cause of action 
accrued at the time violations occurred, not when it had been ad- 
ministratively determined that a Government contractor was liable 
to the United States for liquidated damages. The Court further held 
that, for the purpose of section 6, an action is commenced on the 
date when the complaint in the lawsuit is filed, not when the ad- 
ministrative proceedings under the Walsh-Healey Public Contracts 
Act are initiated (Unezcelled Chemical Corp. v. United States, 345 
U.S. 59). As the result of this decision, the Department’s investiga- 
tory functions under this statute required new scheduling instructions. 
Following the decision, lawsuits seeking collection of liquidated 
damages were filed prior to completion of the administrative pro- 
ceedings provided for in the law. 


x 





